








Foreword and Appreciation 


This issue of The Journal is respectfully dedicated to the memory 
of Professor William Horace Rose, who died on May 24, 1951. This 
untimely death ended a distinguished career of an able, inspiring and 
beloved teacher, a legal scholar and lawyer, a respected member of 
the University community and a loyal citizen at the very peak of his 
powers and achievement. 

He was born at Johnstown, Pennsylvania in 1892. After a college 
preparatory course at Phillips Exeter Academy he attended the Uni- 
versity of Virginia and Ohio State University. From the latter univer- 
sity he received the degrees of LL.B. in 1924 and A.M. in 1929. In the 
summer of 1929 he did graduate work at Columbia University Law 
School and in 1931, under a Sterling Research Fellowship at Yale Law 
School, he received the S.].D. degree. He was admitted to the practice 
of law in Ohio in 1924 and in the Federal Court Southern district of 
Ohio in 1943. He practiced with the firm of Eagleson and Laylin of 
Columbus in 1924 and 1925. In 1926 he joined the faculty of the Col- 
lege of Law of Ohio State University as an assistant professor. He was 
promoted to an associate professorship in 1933 and to a professorship 
in 1937 in which capacity he was serving at the time of his death. 

Although Professor Rose had taught several subjects of law his 
chief interest was in conflict of laws, legal philosophy and jurispru- 
dence. He edited a book, Readings on Legal Method, in 1949 which 
he used in connection with his course in personal property to intro- 
duce the first-year students to legal philosophy. Articles from his pen 
appeared in Pennsylvania, Minnesota and Michigan Law Reviews and 
in the Ohio State Law Journal. 

Professor Rose had done considerable work in preparation of a 
book in jurisprudence. Examination of this manuscript disclosed the 
fortunate fact that the first chapter was complete and it is being 
published in this issue in the form in which he left it as the first 
article in a symposium on jurisprudence. It is an historical expository 
objective development of the theory of Natural Law and affords a 
setting for the other article in the symposium both critical and favor- 
able to that theory. 

It is, however, his work as a teacher for which Professor Rose will 
be best remembered. The hundreds of students who were privileged 
to sit in his classes will not forget the thoroughness of his preparation, 
the penetrating analysis of his active and alert mind, his gentle kind- 
liness, gentlemanly courteousness and his deep interest in them and 
their problems. They were always welcome to call on him in his office 
and he gave them generously of his time. 

As a colleague on the faculty he left little to be desired. The same 
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fine qualities which made him a successful teacher were abundantly 
manifest in his relations with his closest associates on the faculty. He 
was helpful, cooperative, resourceful and always willing to do his full 
share of the work of the College. There was in him a fine reserve and 
urgent cautiousness that made his opinion very frequently the more 
valuable. He held a prominent place in University affairs. 

Twice Mr. Rose responded to his country’s need in time of war. 
In the First World War he served in the field artillery. When the Second 
World War broke he offered his services in the area of his trained 
capacity, first as referee in the National Labor Board in 1942 and from 
1943 to 1945 as attorney in the office of the Solicitor General, Depart- 
ment of Justice in Washington, D. C. 

Professor Rose believed deeply in the importance and responsi- 
bility of the individual and in the democratic process. Freedom is 
predicated upon these concepts. All of his thinking and teaching 
manifested great intellectual honesty, independence and forthrightness. 
The example of his life will long influence his students, his colleagues 
and his friends who respected and loved him. 


Harry W. Vanneman 














The Law of Nature: 
An Introduction to American Legal Philosophy* 


WILLiAM H. Rose** 


When the Pilgrim fathers landed at Plymouth on December 11, 
1620, thoughts of legal philosophy were even more remote for them 
than was the Virginia coast for which they had embarked. No lawyer 
or philosopher was with them to be interested in such conjectures; 
and even if one had been there, the problems of existence which con- 
fronted these religious adventurers were much too direct and urgent 
to invite indulgence in such abstruse speculation. One of these prob- 
lems concerned the power of their group to set up a government in 
New England rather than in Virginia, where they had been authorized 
to settle, and the Mayflower Compact, signed on November 11, 1620, 
was their substitute temporarily for articles of state. Further, none 
among them doubted that the way of life which they should lead in 
this new land was authoritatively prescribed in the Bible. As English- 
men migrating from Holland their cultural heritage was united. With 
such a culture and with these two documents—the Bible and the 
Compact—any philosopher could have assured them, had they been at 
all interested, that their experiment in government was well founded 
upon the doctrine of natural law. Even the New England coast to 
which they came furnished an adequate facsimile of a state of nature; 
and they could safely have left to their illustrious countrymen, Thomas 
Hobbes and later to John Locke, to dispute whether this virgin ter- 
ritory was one of war or of peace. 

Any philosophy is explicit in its function, and the stage of culture 
which it serves determines the sophistication of its metaphysics—or 
even the denial. In the early days of New England there was no con- 
flict in ideas regarding the purpose of man on earth or of human 
society. Hence there was also no conflict of philosophies to explain 
those ideas. The guide for morals, government, religion, in fact for 





*Editor’s Note. At the time of his untimely death on May 24, 1951, Professor 
Rose was engaged in writing a number of essays on Jurisprudence. The present 
paper was but one of the projected essays. He had made known to Mrs. Rose that 
he did not consider this paper ready for publication and that it was not his 
intention to publish it separately in any event. Undoubtedly, he was contemplating 
giving expression to his mature reflections upon the subject in later essays. This 
expository, introductory phase of his project is a very valuable contribution as such 
and the Journal is extremely gratified that Mrs. Rose has kindly consented to its 
publication in the current symposium. Mr. Rose had not put the documentation 
in final form. It has been considered wise not to take liberties with his notes. 

**Late Professor of Law, The Ohio State University. 
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all being was one and undisputed. The ultimate source of all knowl- 
edge was assured. No erudition was needed to point out that the 
theology which these first settlers brought to New England sufficed also 
as a philosophy of law, or that legal philosophy like moral philosophy 
is revealed in the same authoritative text. Reason and nature may not 
have been among the subjects of early Puritan discussion, but natural- 
law philosophy need not be articulate to have been as much a part of 
colonial mores as was Christian theology. Knowledge of its history and 
the refinements of its doctrine were unessential to its existence or to 
the importance which it was to have in the development of American 
legal as well as political theory. 

But this phenomenon, that the general philosophy of a time or 
place includes, though unidentified, its special application to the field 
of legal theory, is a commonplace of any legal philosophy. When one 
accepts the thesis that positive law with its legal institutions and rules 
is merely a function of a national milieu, it should not be startling 
that the philosophy upon which it is founded is only a special adapta- 
tion of the general philosophical theory which explains and justifies 
the existence of that society, its arts, its religion, its economic as well 
as its social institutions. As long as philosophers interested themselves 
in the examination of all knowledge, any other conception of legal 
theory was impossible. It has only been since philosophers have 
segmented their field of study that lawyers could look upon their own 
special facet of social control as the subject of a philosophy all its own. 
But the greater truth is essential to a more accurate understanding, 
for if law and legal institutions are to be comprehended in their fullest 
significance, they must be related to the social order out of which they 
spring and which in turn they serve. In this perspective legal philo- 
sophy as a branch of general philosophical doctrine is more readily 
ascertained, and movements which are ascribed to politics, to literature 
and art, to economics or sociology will be found to affect schools of 
legal theory too. For early colonial America the task of equating 
natural-law theory to the scheme of daily life is rendered relatively 
easy because of the purety of its doctrine, its kinship to the religion 
and to the centuries of its development. But a proper understanding 
of its importance as well as of its applicability to the creation of an 
American legal order requires a survey of its origin, its growth and 
of the various and even divergent doctrines that have been proclaimed 
in its name. 


Historic Roots 


Natural-law philosophy is the oldest American theory of law as 
it is also the oldest in western European legal culture. Like so many 
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other intreging ideas its origins are in ancient Greece. Law in Athens 
was both legislative and customary.! There were codifiers like Draco 
and Solon, and Lycurgus of Sparta legalized the stark military stand- 
ards of the Laconian state. In the Greek mind as well as experience 
law and legal institutions were associated with political power or 
with customary behavior. They were not ordinarily identified with the 
rational or the ideal. It was speculation by Greek philosophers on the 
essence of reality and of virtue which led in time to consideration of 
law’s ontology and of the relation between human law and the uni- 
versal law of nature. 

The Greeks had long accepted the theory of an ordered universe 
regulated by cosmic laws. Heraclitus (c. 536-470 B.C.) believed that 
man as a part of nature shares in the eternal order of things, which 
eminates from the eternal reason or logos. It was from this conception 
of reason and order that Greek philosophers developed a law of nature. 
Socrates in the Dialogue, Meno, found in knowledge the measure of 
virtue. Plato in his Minos of disputed origin described law as tending 
toward the discovery of reality, that is, discovery of the ideal form of 
perfect law. His Socrates says that “Whoever fails to attain reality, 
fails to attain accepted law.” According to Aristotle man is a political 
animal endowed with a social instinct. Among all other animals he 
alone possesses any sense of good and evil, or of the just and unjust. 
Also because of his power of speech it is intended that man shall set 
forth these distinctions.* 

Political justice, Aristotle said, may be conventional or it may be 
natural. If in the first instancé justice may be settled one way or the 
other indifferently, it is conventional. If it has the same validity every- 
where and does not depend upon whether or not it is accepted, it is 
natural. While Aristotle recognized that in the trial of cases these 
philosophical reminations could not displace the written law, as an 
orator he taught that when the letter of the law is against the pleader, 
he should insist upon the greater equity and justice of the universal 
law.* As opposed to the rule of man, the rule of law was said to be that 
of God and reason; for “law is reason unaffected by desire.”> These 
were the humble origins from which later was to spring the Grecian 
doctrine of a universal natural law. 

During the period of the Greek city state there was no need for 
a full blown philosophy of universal law. Each city was an auto- 
nomous governmental unit. Explanation of divergent views or of 





1 CALHOUN, GREEK LEGAL SCIENCE ch. IV; BONNER, LAWYERS AND LITIGANTS IN 
ANCIENT ATHENS 98. 

2 ARISTOTLE, PoLitics (Jowett trans.) 1 and 2; Works, (Ross ed.) vol. 10. 

3 ARISTOTLE, NICOMACHEAN Etuics (Rackham trans.) 5 and 6. 
4 ARISTOTLE, RHETERIC (Roberts trans.) 1 and 15; Works, supra vol. 11. 
5 ARISTOTLE, PoLitics, supra III, 16. 
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similarities in legal orders was not required. This was the case until 
the conquests of Alexander forged a Macedonian empire and brought 
into a single system of government a motley of alien races and of 
foreign laws and customs. The cosmopolitanism which ensued created 
a need for a legal order vastly extended if not, at least in theory, 
universal. This requirement the Stoics supplied with their doctrine of 
a universal natural law. In so doing they laid the foundation not only 
for a theory of law in the subsequent Roman system, but still later 
for Christian legal doctrine and so for a European and American 
philosophy of law. Building partly on Heraclitus, Zeno and the school 
which he founded created an elaborate pantheism, a natural religion 
in which reason became the law of the universe and of man. Ordained 
by reason and by reason’s god, virtue reigned as universal law, binding 
upon individual reason, in recognition of which human law came into 
existence. Justice, hence, is an attribute of nature and is not solely a 
convention. The world eminates from God which he rules by his law. 
“Nor did I deem,” replied Antigone to Creon, the king, 


Thy edicts strong enough, 

Coming from mortal man, to set at naught 

The written laws of God that know not change. 
They live for ever, nor can man assign 

Whence first they sprang to being. 


Centuries later the supremacy of God’s over human law was 
similarly to be recorded in the Acts of the Apostles: “Then Peter and 
the other apostles answered and said, ‘We ought to obey God rather 
than men.’” When law becomes religion, governments may not 
transcend the infinite. Their duty is to follow where law leads; or, if to 
lead, then only within the limits of eternal verities. “Man, fearfully 
made, is the workmanship of his all-perfect Creator: a state, useful 
and valuable as the contrivance is, is the inferior contrivance of man, 
and from his native dignity derives all its acquired importance.” 
From Antigone, through Peter the apostle to Justice Wilson in 
Chisholm’s Executor v. Georgia,® extend some twenty centuries of 
religious thought, partly pagan, largely Christian. It is the law of 
nature which unites their theory of justice and which coordinates 
their views regarding the relationship of man to God and to the state. 

The ancient stoic doctrine was one of respect for law and order, 
a frequent concomitant of natural law theory. But also imminent in 
any system of higher law inherent in the nature of things is a theory of 
rights of man natural to his being, which he may assert in his own 
interest in opposition to man-made law. Cosmopolitanism sees every 
man as his brother, possessed of equal rights not to be denied by the 





6 2 Dall. 419, 454 (U.S. 1793). 
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sheer power of a conqueror’s reign. It is a militant doctrine of rights 
as distinguished from law, of individual privilege as opposed to 
governmental power. This tack was taken by the Greek school of 
Sophists, who inveighed against the tyranny of human convention. 
“God,” said Alcidamas, “made all men free; nature has made no man 
a slave.” While at Rome on an embassy from Athens, Carneades, the 
Sceptic, went further and attacked the whole stoic conception of 
natural law and an ethical content of nature. Natural law, he claimed, 
has no factual connection with the realities of life. Laws have no 
sanction in nature. They are obeyed only because of the threat of 
penalty. Nature teaches all living creatures to consult their own self- 
interest. Rulers are tyrants, though they call themselves citizens. Nor 
are men just by nature. Hence weakness and not nature is the mother 
of justice. Out of mutual fear of one citizen for another and of one 
class for another arises a contract which is the true foundation of 
the state.? 

These early reactions to the placidity of stoic obedience to law 
were the fore-runners of a subsequent theory of natural rights, of 
utility as a test for the good life, and of modern legal positivism. 
“Man is born free,” said Rousseau, “‘and everywhere he is in chains.”® 
His rights are proclaimed in declarations, are incorporated into 
constitutions and are proposed in international conventions. In terms 
of power, prophecy substitutes for reason as a definition of law, and 
political force replaces subsumption as a description of the judicial 
process. “In these sibylline leaves,” wrote Justice Holmes, referring to 
Anglo-American law reports, treatises and statutes, “are gathered the 
scattered prophecies of the past upon the cases in which the axe will 
fall.”® The words are modern but the origin is ancient. Whether one 
proclaims a doctrine of obedience to law, or the subservience of human 
to natural law, or vice versa of man against the state, or of law in 
terms of political might, his thesis is both as modern as a court de- 
cision and as ancient as the classics. 

The decline of the Greek world and the rise of the Roman Empire 
found added scope for a cosmopolitan philosophy of law. For this 
need, stoic theory, migrating westward, offered a ready and neat 
solution. During several centuries Hellenized stoic culture was the 
creed of educated and influential Romans. Taught by philosophers, 
such as Panaetius (c. 180 - 108 B.C.), Posidonius (c. 130 - 50 B.C.) 
and the Greek slave Epictetus (c. 60 A.D.\, it included among its 
disciples Seneca (c. 3 B.C. - 65 A.D.), praetor and consul, Emperor 
Marcus Aurelius (121 - 180) and the three praetorian prefects, Pap- 
inian, Paul and Ulpian, whose opinions, controlling throughout the 





7 Cickro, ON THE COMMONWEALTH (Sabine and Smith trans.) 26 ff and 200 ff. 
8 RoussEAU, THE SociaL ContTrRActT I. 
9 Hotmes, COLLECTED LEGAL PAPERS, ——————. 
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empire, would be comparable in philosophical importance to those of 
Justices Wilson, Story and Chief Justice Marshall of our own Supreme 
Court, whose predilections for natural law are equally well known. 
“The greatest of the jurists,” writes Dunning,!® “were of Stoic tenden- 
cies, and hence we find at the basis of their work the characteristic 
doctrines of the Stoic philosophy. Dealing as they were with the 
practical affairs of the whole civilized world, the conception of a 
universal law and of the brotherhood of man took on a character of 
concreteness that it wholly lacked in the days of the early Stoics and 
even of Cicero.” 

But it was Cicero (106 - 43 B.C.) primarily who introduced stoic 
legal theory into Roman juridical doctrine. For Cicero natural law has 
divine origin. It is universal and dominant over man-made law. It is 
“the highest reason implanted in Nature, which commands what ought 
to be done and forbids the opposite.”!! It is synonymous with right 
reason, unchangeable and eternal. Human legislation may not properly 
restrict its operation and cannot wholly annul it; nor can the people 
or the senate absolve anyone of his obligation to obey it. It is the 
same at Rome as it is at Athens. There is in fact “‘one law, eternal and 
unchangeable, binding at all times upon all peoples; and there will 
be, as it were one common master and ruler of men, namely God, who 
is the author of this law, its interpreter, and its sponsor.” !2 


So striking a statement of the evolution of early Grecian unity of 
nature and the divinity of law is more easily understood when it is 
recalled that the Romans developed two bodies of positive law. One 
of these, the ius civile, was applicable only to Roman citizens. The 
other, ius gentium, created through the edict of the perigrin praetor, 
was a body of rules, partly Roman, partly foreign,’* published and 
administered by him in controversies arising between non-citizens, or 
between citizens and non-citizens. Among philosophers, however, ius 
gentium had the broader meaning of a philosophical, legal system 
composed partially of comparative jurisprudence, and partially of 
rational speculation,'* with a universality probably more prophetic 
than actual. Gaius, who wrote during the middle of the second century, 
stressed the philosophical unity of ius gentium and natural law by 
defining ius gentium as a law generally accepted by mankind because 
of its natural reasonableness.!> Ulpian at the close of the century dis- 





10 DUNNING, POLITICAL THEORIFS, ANCIENT AND MEDIAEVAL 127. 

11 Cicero, De Lecisus, —————— Bk. I, VI. 

12 Cicero, ON THE COMMONWEALTH, supra note 7, Bk. III, XXII. 

13 MuirRHEAD, AN OUTLINE OF ROMAN Law 16 (2nd ed.); MAINE, ANCIENT LAw 
(Pollock ed.) ch. iii, pp. 52 ff. 

14 MUIRHEAD, ROMAN Law 226 (2nd ed.). 

15 MutrHeap, THe Instirures OF GAIUS AND RULES OF ULPIAN i,i; NUSSBAUM, 
A Concise History OF THE LAws oF NATIons 18-22. 
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tinguished ius gentium from ius naturale. The latter, he said, was 
taught by nature to all animals, while the former was used by the 
various tribes of mankind.!® Carlyle, discussing the writing of Ciceru 
and Seneca, sees in this distinction a vague recognition among Romans 
of the differences between natural law in the primordial Golden Age 
and that which developed as ius gentium after the institution of civil 
society: a doctrine familiar to the Church Fathers and to publicists of 
a later date.1* The extension in 212 A.D. of citizenship throughout the 
empire brought ius civile and ius gentium into a single universal 
system of Roman law.1§ 

In addition to their ius gentium as opposed to the ius civile, the 
Romans also distinguished between ius, which was traditional law con- 
taining ideas of right and justice, connoting the ideal or divine, and 
lex in the stricter sense of legislation.1® The broader scope of ius which 
included “all circumstances fair and right, as in the case of natural 
law,”*° enabled jurists to rely upon reason and innate conviction of 
right in the development of both ius civile and ius gentium. Slavery, 
legal under the ius gentium, was prohibited by ‘us naturale, for by the 
latter all men are born free,?! a tenet of the rights of man ordained by 
nature,?* which is made explicit in the Declaration of Independence. 

The fall of the Roman Empire in the west and the period of in- 
tellectual decadence which followed, carried with them a similar 
decline in knowledge and influence of Roman law. Toward the end 
of the eleventh century, however, the revitalized interest in jurispru- 
dence at Bologna and elsewhere revived the study of Roman law with 
its infiltrated doctrine of stoic natural law. It was the work of these 
medieval law schools, aided by the development of canon law in the 
Roman Catholic church, that was mainly responsible for the general 
European reception of Roman law. With the Roman system thus 
firmly established,?* the influence in Europe of the Stoa and its 
doctrine of natural law was secured. 

Modern American law owes several debts of ancestral lineage to 
Cicero’s ideal law of reason. First is the development of equity as 
“right reason” in order to mitigate injustices which would result from 
too rigorous an application of sheer legal rules. Another is the body 





16 JustTINIAN’s INstTITUTES (Sandars trans.) 1,2,1; JUsTINIAN, THE Dicest (Monro 
trans.) 1,1. 

17 1 CartyLe, A History OF MEDIAEVAL POLITICAL THEORY IN THE WEsT 38 
and 42-44. 

18 SoHM’s INSTITUTES OF ROMAN Law (Ledlie) 46 and 47 (3rd ed.). 

19 Jd. at 116 ff; MUIRHEAD, supra at 1, §7; SALMOND’s JURISPRUDENCE 517-521 
(7th ed.). 
20 Dicest, supra, Pautus, 1,1,11. 
21 InsriTuTES, supra, 1,2,2; Dicest, supra, 1,1,4; CARLYLE, supra at 40. 
22 DUNNING, supra at 122 and 123. 
23 MUIRHEAD, supra at 26-32. 
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of international law which, though in modern dress is composed 
largely of convention and custom, had its origin in the reason of 
natural law and in the ius gentium of Rome. A third arose during the 
expanding period of American law, when judges adopting English 
rules to new environments, and regarding reason as well as custom as 
the constituent elements of the common law, could consequently rely 
not only upon their own training in legal reason for sources of new 
doctrine, but could borrow freely from the civil law writers examples 
of universal doctrine and reason. More recently modern legal writers 
and judges, reacting against the rigid, syllogistic reasoning of common- 
law judges, are recognizing anew the debt which legal rules owe to 
the moral standards of the society which it is their duty to reflect as 
well as to govern. 


CHRISTIAN DOCTRINE 


Stoic legal theory, as it progressed from the so-called middle Stoa 
at Athens, through the westernized eclectic stoicism at Rome exempli- 
fied in the writings of Cicero, led directly to the formulation of 
Christian legal doctrine. Each attributed divine origin to the reign of 
law among men. Law derived from a god-head is of ancient origin, 
and when kingship is joined with priesthood, the combination lends 
supernatural sanction to the power of government. This device of 
bolstering mundane rule with divine sanction was illustrated about 
2250 B. C. in ancient Babylon where the bas-relief of a black diorite 
monolith on which his code is engraved, portrays King Hammurabi 
receiving the laws from the Sun God. Similarly Moses was instructed 
by Yahweh and the sum of these revelations, preserved in the Torah, 
the first five books of Moses, unites the law and theology of orthodox 
Jews. Mohammedan and Hindu law lay claim to sacred origin; and in 
a more recent era Joseph Smith credited divine revelation to the 
Book of Mormon. ' 

But Christianity has closer ties with stoicism than a similarity in 
a law-giving deity. It was the goal of Christ’s disciples to proselyte the 
hellenized Roman world. To accomplish this challenge there was 
need for a religion whose metaphysics also offered a satisfactory cos- 
mology. This feature of Christianity was supplied through stoic in- 
fluence on the gosples as evidenced in the prologue to the Book of 
John, where the First Cause or beginning is described in the Greek 
ontological agency of the Word, or logos—an exegisis later amplified 
by Origen (c. 185 - c. 254). Further, in Paul’s epistle to the Romans, 
ii, 12 - 14, it is recognized that although the Gentiles do not have the 
sacred law of the Jews, yet “when they do by nature the things con- 
tained in the Law,” they too act according to law. When under Con- 
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stantine in 325 A. D. Christianity became the state religion of the 
Roman Empire, centuries of stoic philosophy furnished the back- 
ground for accepting its doctrine of a law of nature eminating from 
God, even to including the perfection of its law in Eden before wordly 
wisdom newly acquired by the first man and woman caused their 
perpetual banishment from that unique and perfect state of nature. 

{n their writings the Church Fathers brought the spirit of Plato, 
Aristotle, Ulpian, Seneca and Cicero into the Christian version of 
civil and canon law. Origen, just referred to, Saint Ambrose (c. 340 - 
397), Saint Jerome (340 - 420), Saint Augustine (354 - 430), Pope 
Gregory the Great (c. 540 - 604), Isadore of Seville (c. 560 - 636), the 
Decretum Gratianus on canon law (c. 1148) and the canonical Decre- 
tal of Gregory IX (1234) assured their hellenization. 

But it was Saint Thomas Aquinas (c. 1227 - 1274), building upon 
Aristotle, whose Summa Theologia crystallized the philosophical con- 
tent of Roman Catholic theology, and whose theory of law is today 
having a neo-Thomist revival in Catholic law schools. Saint Thomas 
predicated law upon a combination of two elements, reason and will. 
Law is reason. Hence the will of the soverign has the force of law 
only when it is in accord with some rule of reason. Law “is nothing 
else than an ordinance of reason for the common good, made by him 
who has the care of the community, and promulgated.”*4 In this 
sense, also, the volition of God flows from His divine reason. Since the 
universe is governed by divine reason, the very idea of His govern- 
ment has the nature of law; and since divine reason is timeless, His 
law is eternal. Thus law becomes religion and religion becomes law. 
The philosophy of the one is the philosophy of the other. 

In addition to the lex aeterna which exists in God’s mind, there 
is the divine law of God which is revealed in the Bible, which forms 
Saint Thomas’ second category of law. Further, man participates in 
God’s eternal law through use of his reason, but because human rea- 
son is fallible, he does so imperfectly. And since animals are not ra- 
tional creatures, they do not share in this eternal law save “by way 
of similitude.” Natural law, then, the third category, embraces those 
things to which man is inclined naturally. It is uniform in its general 
principles, but may vary according to circumstances in their applica- 
tion. Laws framed by man, that is, positive law, constitutes Saint 
Thomas’ fourth classification. In so far as laws are just, being de- 
rived from natural or ultimately from eternal law, they are binding 
upon the conscience. In so far as they deflect from natural law they 
are but perversions of law. If they are unjust, because they are not 
conducive to the common good, are improper as to authority or form, 





24 THe SuMMA THEOLOGICA (The Fathers of the English Dominican Province 
trans.) 8. 
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or are opposed to divine law, they “must nowise be observed,” for the 
Apostle Peter has warned us that we “ought to obey God, rather than 
man.’’25 

Saint Thomas’ discussion of natural law is notable in two re- 
spects. First, it is the vehicle through which Greek and Roman legal 
philosophy is converted into Catholic dogma and preserved authori- 
tatively for us today. Second, in Greek philosophy law was associat- 
ed with reason and was impersonal. At Rome, through the agency of 
the senate, the praetor, iudes and the responsa of opinions of 
jurists,?® this impersonal, philosophical reasoning of the Greeks be- 
came part of a positive system of authoritative imperial law;?7 or, 
according to Dunning, law became “either a conclusion of reason or 
an expression of will.”?8 Saint Thomas combined reason and will in 
his definition of law, both with reference to the law of God and of 
man.”® It is a contribution to the definition of law which has never 
lost its significance. 

These distinctions are interesting in the transition of law in 
legal theory from being in essence reason divine or secular to becom- 
ing a sovereign’s command as we find it in Austin’s definition and in 
the eventual positivism of modern legal thought. Within the Church 
the Franciscan, Duns Scotus (c. 1265-1308) completed the transi- 
tion. In accordance with Aristotelian tradition Saint Thomas believ- 
ed that the will is dependent upon the intellect and knowledge of 
the good. Duns Scotus on the contrary separated will from intellect 
and made it supreme. God’s will becomes His volition as distinguish- 
ed from His intelligence. This difference paves the way for Hobbes 
and the course of positivism against which modern scholasticism vig- 
orously contends.%° 

Another English Franciscan, William of Occam (d. c. 1345) has 
been criticised for furthering the theory of Duns Scotus, that will 
rather than reason is the dominant characteristic of natural moral 
law.3! He distinguished three classes of natural law. The divine law, 
says Occam, is revealed in the old and new testaments. Natural law, 
on the contrary, is not revealed, but is implanted by God in men’s 
hearts. First there is natural law which conforms to natural reason 
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and which cannot fail. Next is a natural law which exists only in an 
ideal sense, and which consists of natural equity. This second divi- 
sion of Occam’s natural law corresponds to the mutable portion of 
Aquinas’. Then there is a natural law in a third sense, which Occam 
derives from his second category of pure natural law, and which is 
found in ius gentium or any human act. That is, this third class con- 
sists of those portions of the ius gentium or of human acts which are 
ascertainable by evident reason.3? 

The significance of medieval preoccupation with natural law 
theory is not purely theological. Positive law during the Middle Ages 
was either custom or was derived from Roman civil law. There was 
little constructive legislation. Government was admittedly subser- 
vient to law, and all mundane power whether sacred or profane ulti- 
mately came from God. Consequently, the sources and objectives of 
law as they related to government were of fundamental importance. 
Since philosophy was predominently scholastic, the views of the 
schoolmen on the relation of church and state and on popular sovere- 
ignty were practical and highly significant. The dependence of mod- 
ern democracy upon legislation to implement its objectives may ob- 
scure for us the dominance of speculative theory in a former age. 
Climates of philosophical opinion which then were realities may ap- 
pear naive to a subsequent people whose theories in turn have the 
appearance of a new enlightenment. 

The independent existence of law and the legal foundation of 
the state with a mission to realize the ideals of law were once basic 
assumptions. So were the distinctions which were drawn between 
the divinely revealed laws of God, the mutable laws of nature, and a 
ius gentium necessitated by the fall of man, derived partially from 
natural law and partially from rules actually in use among nations. 
While the state was considered to be above the rules of positive law 
it was subject to natural law. Positive law or ius civile it could mod- 
ify but it could not abrogate ius naturale. Herein lay the reconcilia- 
tion of an otherwise irreconcilable conflict. Without it or a theory 
of social contract the prince stood above all law. This reasoning is 
the more persuasive when one postulates a final cause for which 
man was created and a secular rule resulting from his fall. When 
government neglects to embody in a constitution, written or un- 
written, its basic assumptions regarding the relation of man to the 
state, human rights and the natural law theory upon which they re- 
ly are not matters of ideal speculation. Before the enactment of the 
Fourteenth Amendment as the positive law of the federal constitu- 
tion, the doctrine of natural rights had an undisputed reality in 
American politics and American law courts, too. 
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Thomas Aquinas perfected Church, natural law doctrine. Na- 
tural law, derived from Divine law, is the source of the ius civile as well 
as of the tus gentium. The City of God and the City of Man are united 
through a common legal heritage. The precedent of pagan Rome 
becomes Christian orthodoxy. Jurisprudence eminates from theology 
as does all philosophy, and the rights of man are a religious heri- 
tage. Protestantism and the rise of nationalism in Europe were 
bound to affect the simplicity of this reasoning. As men’s minds turn- 
ed toward the objectivism of science and as empiricism replaced 
metaphysics as a basis for research, rationalism and humanism evoly- 
ed their conceptions of nature and its laws in derogation of Roman 
Catholic orthodoxy, culminating during the eighteenth century in 
the political theories of the Age of Reason. Hugo Grotius (1583- 
1645), Dutch publicist and statesman, was the pioneer of the modern 
era. He will be discussed later in connection with the development 
of international law. First, though, it is desirable to consider the 
state of nature out of which in theory arose civil society. 


THE EVOLUTION OF CliviIL SOCIETY 


Political theory of the Renaissance as well as of the Middle Ages 
accepted the doctrine of a primordial existence of man in a state of 
nature before the development of civil government. There was disa- 
greement as to whether primitive man lived in comparative peace with 
his neighbors or was harassed by an eternal striving for existence, 
typified by a condition of war; just as there was disagreement as to 
whether the standard of ethical conduct set for him in nature consti- 
tuted law in an acceptable legal sense, or amounted to no more than 
the prescript of religion or of the moral standards dictated by his 
reason. While Christian doctrine regarded the Garden of Eden as a 
historical fact, an original natural state of man was for some only an 
assumption, the proof of which was unnecessary to establish. In 
either event, from the hypothesis of a natural state, publicists evolved 
the civil state via a divine mandate, an original contract or a sense of 
social necessity.** Rationalization solved the dilemma of ending with 
absolute or popular sovereignty, according to the political views of 
the writer. Implicit in the state of nature was a doctrine of natural 
rights of man, whose survival in a civil state and for democratic 
government depended upon the thesis to be served. We start with the 
Englishman, Thomas Hobbes (1588-1679), well after the contract 
theory had become ascendant. . 

In 1651 Hobbes published his Leviathan. It was a political tract 
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written during the Puritan Revolution in support of absolute sover- 
eignty. He used the standard formula of a state of nature whose 
existence, however, he did not attempt to prove. Man’s innate drive 
for power, his feeling of insecurity and his desire for glory result in a 
constant striving among equals and a “bellum omnes contra 
omnes.”’4 In this natural state of war among all men in which each 
man must defend himself, there is no distinction between right and 
wrong or between justice and injustice. Lacking a common ruler 
there is no law, and without law there is no justice.8> Law, by 
Hobbes’ definition requires civil government. It consists in the com- 
mands of a sovereign.3® In the natural state justice and gratitude, be- 
ing simply dictates of reason concerning matters of equity, are mere- 
ly rules of natural law. They do not properly become laws in any 
accepted sense until they are adopted into the legal order of an or- 
ganized state. Thereupon they and the civil law become branches of 
the same legal system, civil law constituting the written and natur- 
al law the unwritten part.37 

In the war-like state of nature, Hobbes wrote, reason urges men 
to adopt articles of peace. Precepts of nature in derogation of natural 
liberty, he termed laws of nature. First among these is that men 
should seek peace. Second is that for the sake of peace one should 
be willing to forego his liberty or right to all things which was his 
birthright in nature, and to accept such curtailment of his liberty 
toward others as they in turn accept regarding him. A third law is 
that men shall perform their ,covenants.** 

From this condition of nature and of natural law a common- 
wealth arises, according to Hobbes, when a multitude of men, in or- 
der to escape from the anarchy of nature, covenant among themselves 
to forsake their natural liberty in favor of a sovereign, who will pro- 
tect them and furnish them with an opportunity in peace to pursue 
the means of commodious living.2® For the unrestrained license 
in nature men substitute the perilous security of the civil state. In 
return for this protection the sovereign whom they choose becomes 
the legislator. Since the people in creating their civil society, by their 
majority vote*® authorize their chosen monarch to act for them, it 
follows that he, who is not a party to the contract, is above the law, 
nor may they complain of injury or injustices from him.‘! But since 
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there now is a force within organized society for the enforcement of 
rights, the refusal of a person to perform his convenants becomes an 
injury or injustice, where before, in the state of nature, it was at most 
a breach of a natural law moral duty. For injury of injustice to exist 
in law there must be some coercive power to compel men through the 
terror of punishment to perform their covenants.*? 

Hobbes’ doctrine of absolute sovereignty, based upon the fiction 
of a social compact, is a foremost statement of the power concept of 
government. For him the function of civil government is to furnish 
and enforce the rules of life’s contest. It is not to effect the end of 
natural law as seen by the theologians, nor to make men virtuous as 
Plato believed.*# Law becomes the force of organized society — a 
tenet with which Justice Holmes agreed.*4 Since the sovereign is not 
bound by the contract which brings the state into being, he is sub- 
ject to no public law; and since civil governments themselves exist 
only in an unorganized natural state, there is no super-legislature to 
command order among nations.4® Hobbes’ positive theory of law fore- 
shadows much that is contained in analytical jurisprudence. But his 
denial of a legal essence to natural law or to man’s rights in nature 
is contrary to the belief of most theologians; and his basic assump- 
tion of man’s egocentric spirit of self-interest is scarcely compatable 
with Christian ethics. In short, Hobbes’ civil state is a utilitarian or- 
ganization of society founded upon an Epicurean doctrine of self-in- 
terest and self-preservation:4*® a humanist conception of absolute 
government rationally conceived, as distinguished from a metaphysi- 
cal one of divine right of kings.47 It was to be expected that the 
Leviathan would meet with criticism as well as with praise. 

But as civil society may spawn from a natural state of war 
through the logical device of a social compact by which men surren- 
der their freedom in nature for the uncertain protection of an ab- 
solute sovereign, so it may emerge by way of the family from a dis- 
similar natural state of peace. In refutation of the Leviathan, Rich- 
ard Cumberland (1631-1718), bishop of Peterborough, published in 
1672 A Philosophical Inquiry into the Laws of Nature. All moral 
and civil knowledge, he said, is founded upon natural law. These 
laws may be proved inductively, which was the method used by Gro- 
tius, or deductively from cause to effect, which was Cumberland’s 
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preference.*® Rejecting Plato’s theory of innate ideas, he reasoned 
that the First Cause in the nature of things imprints certain practical 
propositions upon our minds. These propositions, which are eternal- 
ly true, carry with them rewards and punishments for their obe- 
dience or neglect. Knowledge and observance of them contribute to 
the natural perfection and happiness of our rational nature. Since, 
then, laws are “nothing but practical propositions, with Rewards and 
Punishments annex’d, promulg’d by competent authority,” it follows 
that the laws of nature satisfy this threefold requirement of true law; 
they eminate from a law-giver, that is from God, are sanctioned by 
rewards and punishments, and are promulgated®® by impression up- 
on our minds. As true law, they exist without the necessity of a civil 
society. 

All the laws and the prophets, Cumberland wrote, rest upon the 
first two commandments of the Bible: to love God with all thy heart, 
and thy neighbor as thyself.5! The general laws of nature can be re- 
duced to one universal one: “The endeavour to the utmost of our 
power, of promoting the common Good of the Whole System of ra- 
tional Agents, conduces, as far as in us lies, to the good of every Part, 
in which our own Happiness, as that of a Part, is contained. But con- 
trary Actions produce contrary effects, and consequently our own 
Misery, among that of others.”5? This was Cumberland’s utilitarian 
doctrine of benevolence or universal love, natural to man and reveal- 
ed through his religion, the antithesis of Hobbes’ theory of egoism, 
upon which he based his political theories. 

These laws of nature, said Cumberland, enjoin justice for all, 
defined by Justinian as the giving to every man his due.5% For their 
enforcement not only by rules but by punishment, reason dictates 
the formation of civil government with sovereign power.5* The end 
of government is, therefore, its cause, that is, the creation of an in- 
strumentality “to enforce Observance of the Laws of Nature, to the 
Honour of God, and the Happiness of Mankind, but especially of 
those, who are Members of such Societies.”55 And that the common ° 
good may be preserved, it is the nature of things ordained by the First 
Cause, that property be distributed and protected; for there is 
“given a natural Law to procure the Common Happiness of all.’”5¢ 
Hence the rights of subjects as well as of monarchs flow from the 
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same command of nature to distribute property and protect it in the 
cominon good.57 

Mankind, according to Cumberland, is descended from one man 
and one woman, and from this original parental authority emerge na- 
tions and civil institutions.5® Government, thus, arose out of the 
family and not out of a social compact. Its objectives are limited as 
well as formed by the laws of nature,®° which are stated in the Deca- 
logue. Beyond the few and evident requirements, necessary for pro- 
curing these purposes of government, nothing is prohibited the sup- 
reme power. But since civil government arose as a dictate of reason 
and a law of nature, it owes its origin to God. Hence its limits are 
prescribed only by Him. But while nature circumscribes the prince’s 
poser, it does not follow that subjects may punish their ruler for 
transgressing his authority. Punishment is the prerogative of God, 
whose laws are broken, and this privilege He has not delegated to 
man. Yet in constituting the supreme power of government the peo- 
ple may reserve to themselves the right to resist a supreme magis- 
trate who openly flounts the purposes of government.*! Thus the 
king rules under God, but if he rules unjustly according to the ends 
of government prescribed by God, his subjects may revolt. In this 
manner Cumberland reconciled the authority of the prince with the 
will of God toward men, and refuted the unlimited positivism of 
Hobbes’ social contract.®? 

More important to seventeenth and eighteenth century America 
than the views of Thomas Hobbes and Bishop Cumberland on the 
state of nature and the civil state which emerges from it, were the 
political theories of John Locke (1632-1704). These he developed in 
his Two Treatises on Government (1690).® In his first essay Locke 
attacked the doctrine of divine right of kings as developed by Sir Ro- 
bert Filmer (d. 1653) in an essay entitled Patriarcha, published 
in 1680. This right, according to Filmer, God conferred upon Adam 
in Eden. Through Noah and the patriarchs it descended to the abso- 
lute governments of the world. In the second essay Locke set forth 
his own theories of constitutionally limited government and of na- 
tural rights. 

Like his predecessors, Locke posited a natural state of man, 
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which he may have considered to have been historically true.** In 
this state, illustrated by examples from America, men lived “together 
according to reason, without a common superior on earth with auth- 
ority to judge between them.”® Liberty and not license was the rule, 
since the natural state was subject to the rule of nature, that is of 
reason, which teaches that no one should injure another “in his life, 
health, liberty or possession.”®* Punishment for the infraction of this 
law of nature was the executive privilege of each of its inhabitants.®* 

The defects of this natural state, Locke found to be the absence 
of known laws, of an indifferent judge, and of the power to enforce 
sentence. Because of these needs which organized society furnish, men 
are willing to forego their freedom in a natural state of peace.®* Civil 
government results from an agreement among members of a natural 
state to abide by the determinations of their majority, and this agree- 
ment is binding not only upon them but upon all those who subse- 
quently unite themselves under it.*® But since men surrender their 
liberties in return for the better protection of their natural rights 
which organized society affords, it follows that those in power must 
rule according to established law; and that while the person of the 
prince is inviolate, yet the people may resist an unlawful abuse of 
power.™! 

The chief end of government for Locke is the protection of 
property, which he defines broadly to include man’s natural rights 
to “life, liberty and estate.”?? Hence the purpose of legislation is to 
supply the defects which “made the state of nature so unsafe and un- 
easy.”78 While legislative power is supreme in civil society, even here 
men’s actions must conform to nature’s laws.74 There can be no abso- 
lute power of government, nor may anyone be arbitrarily deprived of 
his property or be taxed without the consent of the people.7® 

Locke considered legislative power to be fiduciary and account- 
able to the people, who may transcend it by use of force when there is 
a breach of trust by the sovereign.7® He separated the executive func- 
tion of government from and made it inferior to the legislative. Or- 
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dinarily the executive is charged with the conduct of foreign affairs, 
termed ‘‘federative power.”77 In addition to executive power, the 
sovereign is vested with a royal prerogative to act in absence of the 
legislature.** This doctrine of inherent executive power in a sense 
forecasts the theory advanced by Theodore Roosevelt, who main- 
tained that the President possesses his powers as custodian of the 
people, and that his executive power is “limited only by specific re- 
strictions and prohibitions in the Constitution or imposed by Con- 
gress under its constitutional powers.”7® In 1951 the debate again 
waged between the President and the Congress over the extent of 
the presidential powers. 

The institution of private property Locke founded in nature. 
Hence it precedes civil society. God, he believed, gave the world to 
men in common, but enjoined them to labor in order to exist, intend- 
ing the earth and the fruits of it for “use of the industrious and ra- 
tional.”’*° By removing portions from the common supply man mix- 
es it with his labor, thus reducing it to his own. The laborer is entitl- 
ed to the objects of his toil —— ‘at least where there is enough and as 
good left in the common for others.”§! The natural right to appro- 
priate to one’s own use includes land as well as its produce, for while 
in nature the measure of appropriation from the community is the 
need of the appropriator, private cultivation of land is justified be- 
cause it increases the common stock.’? Land value results largely 
from the labor that is put into it. Money as a commodity vastly ex- 
tends the disproportionate use that may properly be made of land; , 
and by common consent private ownership of land is enlarged far be- 
yond the limits authorized by the natural right of appropriation.** 

Originally intended as a justification for a limited sovereignty 
and the guarantee of individual rights of man which it is the func- 
tion of civil government to protect, Locke’s theories, founded upon 
nature and a peaceful existence of man, have supported not only the 
aims of the Founding Fathers, but the rise of capitalistic democracy 
in industrial Ameriga. For him the purpose of civil government was 
to protect man in his natural rights, and to establish the rules by 
which disputes regarding these rights should be measured. He stood 
for constitutionalism, individual liberties and ownership of private 
property, government by consent of the governed, and the right of 
revolution, a doctrine made more famous for us by Thomas Jeffer- 
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son and recognized by Abraham Lincoln in his first inaugural ad- 
dress.°4 In the dispute regarding the supremacy of the executive over 
the legislature, his experience with English monarchy caused him 
to cast the weight of his argument in favor of the legislature, and 
his views in support of representative government documented the 
proclamation of the colonies that there should be “no taxation with- 
out representation.” 

The first direct effect in colonial America of Locke’s views on 
government, however, concerned not property rights but religious 
toleration. This guaranty he incorporated into The Fundamental 
Constitution of Carolina (1669), which he drafted for Lord Ashley, 
his patron and chief colonial proprietor.*5 The same organic law 
stated that “it shall be a base and vile thing to plead for money or 
reward,” and required of all but near kinsmen who pleaded another’s 
cause in court an oath “that he doth not plead for money or reward, nor 
hath nor will receive, nor directly nor indirectly bargained with the 
party whose cause he is going to plead, for money or any other reward 
for pleading his cause.’’%¢ 

Curtailment of lawyers’ remuneration in the trial of cases was not 
long lived, and the right of revolution has given way to one of con- 
stitutional change by means of the ballot. Further, the social view of 
private property and the distinction between personal and property 
rights that are daily becoming more vocal, reminds us that the 
premise of Locke’s labor theory was God’s gift of the earth to men in 
common. From this assumption, Jefferson drew the conclusion that 
the earth belongs to the living rather than to the dead.*? And it was 
Thomas Paine who called Jefferson’s attention to the generic distinc- 
tion between rights of personal competency, such as “thinking, speak- 
ing, forming and giving opinions,” which need no exterior assistance to 
be enjoyed, and rights of personal protection, “of acquiring and pos- 
sessing property,” asserting that man retained the former when he 
entered the civil society; it was only the latter, or defective rights in 
nature, which he surrendered under the social contract in exchange for 
civil rights.*° But Locke’s argument in support of the legislature in its 
contest for power with the executive is a perennial one in Washington; 
and his faith in representative, constitutional government remains the 
basic tenet of American democratic government. 
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Another eighteenth century writer of importance to Americans js 
Charles Louis de Secondat, Baron de Montesquieu (1689-1755). Like 
his predecessors in political theory, in The Spirit of the Laws (1748) 
Montesquieu began his reasoning with a state of nature. His natural 
man was weak and obsessed with fear. A desire for peace, for nourish- 
ment and for companionship explains his preference to live in 
society.°° Only upon entering civil society did he overcome his sense 
of weakness. Then equality ceased and war began between states and 
also between men. These two conditions of war gave rise to positive 
law.®! 

Montesquieu defined laws in their most general meaning as “the 
necessary relations arising from the nature of things.”®? Positive law 
consists of human reason by which men work out these relations. They 
should be in accord with the climate, soil and occupation of the 
natives, with their religion and wealth, and also with the degree of 
liberty which they enjoy. The sum of these relations constitutes the 
spirit of the laws.®* His positive law, then, results from the impact of 
external forces upon man.®4 It changes “as the will of man changes.”% 
His study of their spirit is empirical and his method is comparative. 

Although in a democracy people appear to do what they please, 
political liberty is not unlimited freedom. On the contrary in a govern- 
ment under law, liberty is simply “a right of doing whatever the law 
permits.” It can only consist “in the power of doing what we ought to 
will, and in being constrained to do what we ought not to will.”®* 
Consequently the limits which this conception of liberty imposes, are 
prescribed by the nature of the state. 

As it relates to the constitution of a democratic state, wrote 
Montesquieu, political liberty requires the executive to be separate 
from the legislative and to exercise a check upon its actions. The 
legislature, too, should be independent, composed of a body of nobles 
and of one which represents the people. The judiciary, which Montes- 
quieu considered “in some measure next to nothing,”®? in turn should 
be separate from, the other two branches of government, thus he pro- 
posed both a separation of powers and a doctrine of checks and 
balances.°8 

Regardless of whether, as some have said, The Spirit of the laws 
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was inspired by an inaccurate appraisal of English constitutionalism, 
Montesquieu’s scheme of checks and balances in government, through 
the medium of an independent legislature, executive and judiciary, 
supported the form of government adopted in the Constitution. His 
theory of legislation as the prerogative of the legislature, subordinates 
the policy-making function of the executive to a degree repudiated by 
modern experience. When rigidly applied it also reduces the judicial 
process to one of logical application of legal rules. This recalls the 
attitude of Justice Holmes toward legislative experimentation and 
Justice Stone’s trenchant reminder to the Supreme Court of the need 
for exercising a “sense of self-restraint’” when passing upon the con- 
stitutionality of legislation.*® Although stated by Montesquieu with 
reference to civil law, his theory is also directly applicable to the 
function of courts of common law, and would deny to them the 
privilege and duty of conforming ,legal rules to the needs of social 
change. The Spirit of the Laws is an important and pioneering work 
in comparative, sociological jurisprudence, yet Montesquieu’s doctrine 
of separation of powers and of legislative control of policy-making is 
the language of analytical jurisprudence, and his curtailment of the 
judicial function is contrary to the duty conferred upon it today by 
sociological jurisprudence.'°° 

The importance of these seventeenth and eighteenth century 
writers on government does not lie in the historical accuracy or in- 
accuracy of their divergent theories. Absolutism versus popular govern- 
ment, however, concerns issues which are as urgent now as when 
Hobbes wrote. As in England so in America it was Locke's thesis with 
its respect for individual rights and limited power of government that 
served as a guide. And Montesquieu’s framework, even though pro- 
posed for monarchy, offered greater allure than the divine prerogative 
of kingship descending from Adam. But since the enactment of the 
Fourteenth Amendment to the Constitution, Hobbes’ doctrine of 
positivism and of the separation of ethical theories from actual legal 
rules has gained the ascendancy in jurisprudence. In the state of 
nature there is sufficient diversity for publicists, lay or clerical, to dis- 
cover the rational source of whatever form of the political community 
that is desired. Today, the function of government, its attitude to- 
ward the individual, toward his property and toward his various 
freedoms is more rarely discussed in terms of the conditions under 
which man lived prior to the institution of civil society, than it was 
during the Age of Reason. It is interesting to note, though, that now 
even as during the days of social contract, constitutions, state and 
federal, with their provisions for amendment, just as modern pro- 
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posals for world government, attest to the theory of convention as a 
source, and of government by the consent of the governed as the 
function of civil institutions. 


Ius Naturale AND Ius Gentium 


Concepts of natural law, of the state and of the rights of man, 
developed by the Church Fathers and ultimately by Saint Thomas 
have survived to the present in the environment of the church which 
reared them. But they were not to continue unchallenged as the ulti- 
mate interpretation of nature. This was inevitable as Protestantism 
developed its varying creeds, as nationalism rose to contest the dom- 
inance of the Church, and as rationalism and humanism turned men’s 
thoughts from metaphysical explanations to a reasoned consideration 
of man as a social phenomenon. While Christianity remained as the 
ultimate explanation and the state of nature as the point of origin, 
gradually emphasis shifted from the supernatural to the natural, and 
the nature of man substituted for revelation as the hypothesis for 
discovering the will of God, regarding the proper ordering of his 
universe. The shift in approach among political writers of the sixteenth 
through the eighteenth centuries was discussed in the preceding 
section. It is further illustrated in the field of international law, be- 
ginning with Hugo Grotius, who is sometimes credited both as being 
the founder of the subject and the author of modern conceptions of 
natural law. er 

Grotius (1583-1645), the Dutch publicist, though not the first 
to develop international law, was at least its first great systematizer. 
Writing during the Thirty Years War, he sought to discover and record 
the rules of law which should govern the actions of nations in peace 
and in war. He began, as was the custom, with the natural state of 
man, of which America furnished an example. In it there was a com- 
munity of property.!°? Later this common use of things was prevented 
by the dispersal of peoples over the earth and by want of justice.! 
Thereafter the basis of dominion over property became a pact, express 
or implied, or tacit as by occupation.’°* From the inability of families 
to protect themselves states developed, as free men through agreement 
formed associations for the enjoyment of law, and for mutual utility.'° 
So long as the sovereign of such a state does not transgress the divine of 
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natural law, his subjects are bound to obey him.1°¢ 

Grotius distinguished between natural law and three types of 
positive law: divine law, civil law and ius gentium.1°? He carefully 
disavowed any intention to depart from the accepted belief in God as 
the ultimate source of all law.!°8 The divine law to which all must 
submit was given to man at the time of the creation, following the 
deluge and at the coming of Christ.1°® This recognition of God as the 
finite source of law is important because of its bearing upon Grotius’ 
conception of natural law, as he shifted from a purely scholastic ap- 
proach to one of humanism. 

The source of natural law, according to Grotius, is the social being 
of mankind desirous of living in a condition of tranquility. Human 
nature is the mother of right, or natural law, which leads to a desire 
for human society.!!° Natural law “is the Dictate of Right Reason, in- 
dicating that an act, from its agreement or disagreement with the 
rational and social nature of man has in it a moral turpitude or a 
moral necessity; and consequently that such act is forbidden or com- 
manded by God, the author of nature.”!!1 Reason, Grotius believed, 
directed toward the social objective of the human race as ordained by 
God, produces natural law. This law is so immutable that even God 
cannot change it. Indeed, if it were possible for there to be no God, 
there would still be a natural law, based upon reason in the further- 
ance of man’s social existence.'!? 

This famous statement by Grotius regarding the immutability 
of natural law has been explained as merely an emphasis placed upon 
the reason of God, as distinguished from his will, as the source of 
law;113 and as a reliance upon reason as the means for discovering 
God’s will in the absence of revelation.!'* As a use of man’s reasoning 
power to interpret the needs of society, it is indicative of humanism 
as distinguished from scholasticism in the development of the natural 
law concept. It justifies property rights as well as contract rights for 
their tendency to conserve society; and rejects utility in favor of 
human nature as the source, as distinguished from an enforcing 
factor, of natural rights. He founded civil laws upon the obligation 
of mutual compacts. But since compacts in turn derive their force 
from nature, it may be said that nature, if not the mother, at least is 
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a proximate ancestor of civil law. The geneology is human nature, 
natural law and then civil law.115 

It was to tus gentium that Grotius turned for the development of 
international law. While natural law was discovered through the 
agreement of reason with the social nature of man, ius gentium, he 
said arose from usage. It was the universal or nearly universal law of 
nations, discovered in its use and by the testimony of experts and 
savants.146 With the Romans ius gentium was a customary, private 
law for foreigners, which, during the later period of general Roman 
citizenship, acquired a philosophical and theoretically universal con- 
tent. By Grotius’ time the need for a public law among nations led to 
an alteration in the meaning of the term ius gentium to meet this 
requirement. He distinguished it from natural law, but recognized 
that despite its origin in common usage by nations, it no more than 
ius naturale could rest solely upon utility.1!7 Just as the Roman ius 
gentium grew to approach the quality of natural law, so the require- 
ment of selection among competing international standards forbad 
the acceptance of all such practices as “truly and universally lawful.”118 
Indeed, Grotius’ purpose in writing his treatise was to moralize as 
well as to standardize the rules of peace and war among nations. Al- 
though the immediate source of his international law was the common 
usage or will of nations,'!® it would seem that just as in the case of 
civil law the common ancestor of his tus gentium, too, was natural law. 
Dunning says that by general consent Grotius’ work laid the founda- 
tions of international law as a science “in which is to be found the P 
perfect fruit of the doctrine of the law of nature.”!?° It was a system of 
international law founded upon the principles of morality as evi- 
denced in the socially acceptable international practices of the 
Christian world.!?! His starting point for natural law in social im- 
pulse as distinguished from revelation on the one hand, and utility or 
individual self-advantage on the other, offered a fresh and humanistic 
approach to natural law, too. On this score it would scarcely be dis- 
puted by Leon Dugujt with his thesis of social solidarity as the source 
of law,!2? or by Harold Laski, who considered rights as those con- 
ditions of social life which man needs for the attainment of his better 
self.123 
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Grotius based his treatise on the social nature of man; Hobbes 
accented man’s egoism. These divergent viewpoints produced cor- 
responding contrasts in their objectives of government. Pondering on 
these differences, Samuel Pufendorf (1632-1694), the German jurist, in 
1660 wrote an essay entitled Elements of Universal Jurisprudence. 
Twelve years later, following professorships on the Law of Nature at 
the Universities of Heidelberg and Lund, he published his Law of 
Nature and Nations. In it he rejected Hobbes’ warring state of nature 
for one of peace, though insecure, existing as a prehistoric fact only 
in the qualified sense of a very primitive society.12* In this state of 
nature men lived in family groups. The true cause of civil government 
he considered to be the desire of the heads of these families to protect 
their kinsmen from injuries which one man is in danger of sustaining 
from another.'*5 For this purpose civil society is the best safeguard 
that can be conceived or invented.!?® 

Pufendorf also rejected Hobbes’ theory of a single social contract 
by which man both created the civil state and surrendered his rights in 
nature to an absolute sovereign. In place of the single contract he ad- 
vanced the theory of a two-fold contract. In the first of these men 
agreed among themselves upon a form of government. In the second 
the ruler and the ruled provided for their mutual rights and duties.'*7 

Pufendorf disagreed with Grotius’ conception of a natural law in 
the absence of God,!*8 but agreed with him that natural law is the 
result of man’s societal tendency. God, he believed, created man as a 
social animal, with the duty imposed upon him to observe those laws 
discoverable by his reason, which further his preservation and the 
objects of his creation. Reason is not the law of nature, but is the 
means of its discovery.!2® Following Hobbes, Pufendorf made no dis- 
tinction between the natural law of man and of states, denying to either 
of them a positive existence as law in the Hobbesian sense.'8° By this 
analysis natural law is a societal product, possessed of an ethical con- 
tent, dignified with a sanction, though remote, of God's will, but 
lacking the legal force of an ordinance of a superior power. 

His treatise, devoted primarily to the subject of international law, 
together with commentaries by Babeyrac, was for many years a 
standard text, translated into many languages, including English. It 
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was published in the same year as Bishop Cumberland’s De Legibus 
Naturae, which in later editions Pufendorf cited with approval. 

To these writings of protestant jurists on international law should 
be added that of Jean Jacques Burlamaqui (1694-1748), counselor of 
state for Switzerland and for fifteen years honorary professor of natural 
and civil law at Geneva. In 1747 his Principles of Natural Law was 
published, followed in 1751 by The Principles of Politic Law. Bur- 
lamaqui pursued the best traditions of his predecessors in developing 
his system of natural law. God, the first cause of unmoved mover of 
Aristotle’s metaphysics, is the ultimate source of law.'8! He created 
man as a social being endowed with an innate moral sense and with 
an ability to reason. Because the Divine Will is based upon Divine 
Reason,!82 man may ascertain its objectives toward himself through 
the use of reason and an innate moral sense.’*3 Hence those rules of 
reason which are conducive to man’s preservation, perfection and 
happiness as a social being!** are natural laws—that is laws which are 
derived from the nature of man and from his relation to other be- 
ings.185 Since there is a moral obligation to obey what is reasonable, 
natural law is sanctioned both by reason and by God’s will and should 
be obeyed.18° The existence of this law is universal'’? and its ob- 
servance produces happiness.1%8 While with Hobbes, Burlamaqui con- 
sidered the law of nations to be only a division of natural law,1® he 
recognized a distinction between a necessary, universal law of nations 
which is part of natural law, and an arbitrary one dependent upon 
convention. On this basis he reconciled his position with that of 
Grotius.14° 

During Burlamaqui’s lifetime another Swiss jurist was writing 
on natural and international law. This was Emeric de Vattel (1714- 
1767), who in 1758 published his Law of Nations or Principles of the 
Law of Nature applied to the Conduct and Affairs of Nations and Sov- 
ereigns. The chief merit of this work consisted in its presenting the 
viewpoint of Christian Wolff (1679-1754) on the subject. Wolff was 
a German philosopher and mathematician, whose work on Jus Natur- 
ale and Jus Gentium appeared between 1740 and 1749. With Grotius 
and contrary to Hobbes and Pufendorf, Vattel, following Wolff, dis- 
tinguished the law of nations from that of nature. States, said Vattel, 
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are associations of persons who mutually engage to procure their com- 
mon welfare.14! Such societies are recommended to men by the law of 
nature as the true means of supplying their wants.'4? They are moral 
persons, and like individuals states, too, should live in a manner which 
is conformable to nature.!48 Although the sovereign lives above the 
penal law and his person is inviolate,'44 yet his powers are limited by 
the fundamental law on which the state is based,1#5 and he may be 
called to account for acts of tyranny.'*¢ 


Tus gentium, Vattel said, was originally only the law of nature 
applied to nations, with such differences as result from the substitu- 
tion of nations for individuals. This law contains its own internal 
justification. It is a necessary law of nations, so called because nations 
are bound in conscience to obey it. It is immutable because it consists 
of immutable natural laws.'47 In addition to this body of internal or 
natural law of nations, there is an external or positive law which pro- 
ceeds from the volition of nations. This is partly a voluntary law, 
resting upon the presumed consent of nations, to which they submit as 
rules of common welfare and safety;!48 partly conventional, based upon 
express consent; and thirdly customary, proceeding from their tacit 
consent.149 

Vattel forms a link between the older works on international law 
and modern ones, which base the law of nations upon custom, con- 
vention and agreement. His Law of Nations was a widely read treatise, 
translated into English in 1760.15° 

From the standpoint of American natural law theory the impor- 
tance of these writers of the Reformation on the law of nations is two- 
fold. First, while they were wholly religious in their acceptance of 
God as the ultimate source of law, they broke from scholastic tradition 
in their method of developing the natural law out of which arose civil 
government and international law. Stressing the social nature of man 
and his reason as the primary element of natural law, they expressed 
the humanism of their period, in contrast to the metaphysics of a 
purely theological approach to government and law. Second, their 
works were read by American statesmen and lawyers, and were quoted 
by judges seeking in the precedents of comparative law, to sustain the 
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new and fragil framework of an incipient common law.'5! In the 
specialized field of international law they added their testimony to the 
thesis that reason and nature can supply man with a philosophy of 
international relations, as well as with rules by which those relations 
can be administered. Unless the ius gentium, like the ius naturale, has 
the force of positive law, nations are bound only by convention, and 
otherwise exist in a world of international anarchy. In so far as these 
writers countenanced a universal law among nations similar to one for 
individuals, they were laying a foundation not only for their own 
time,!5? but for periods when international tribunals of the future, 
whether of peace or war, should ponder the existence of international 
law,'°3 and when assemblies of nations should turn to the problem of 
international bills of rights. Definitions of law from this standpoint 
have more than academic importance.!54 

From these European writers on international law the shift now 
is to England, and to the influence which natural law theory had on 
the development of the common law. 


ENGLISH LAW AND LEGAL WRITERS 


England had no general reception of Roman civil law, and the 
weight to be accorded its influence by the presence of Roman military 
forces prior to their withdrawal in 410 A. D. is problematical. Even 
so, the ethical theory of Roman-law doctrine is manifest in the de- 
velopment of the common law.!55 In 597, Aethelbert, King of Kent, 
having married Bertha, the Christian daughter of Charebert, King of 
Paris, received at Canterbury a mission of Roman Catholic priests 
from Gregory the Great. This mission was headed by Augustine, who 
became the first archbishop of Canterbury. Christianity was reintro- 
duced into England,'5* and a few years later Aethelbert in Roman 
fashion issued his code of laws (c. 602), the first to be written in the 
English language.!5? The influence of Augustine upon the king is 
disclosed in the opening list of fines of which the code is composed: 
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“The property of God and the church, twelve-fold; a bishop’s property, 
eleven-fold; a priest’s property, nine-fold.”1°* It would appear that 
the newly restored religion had not dispensed with the need of a strict 
and enforceable criminal code. 

More than five centuries after Augustine arrived in England, 
Theobald (d. 1161), archbishop of Canterbury, summoned to his 
household—which already included John of Salisbury and Thomas 
Becket!5®—Vacarius, a Bologonese canonist and civilian. About the 
year 1149 Vacarius introduced the teaching of Roman law at Oxford, 
and wrote his Leber Pauperum, which was a compilation of nine books 
of Justinian’s Digest and Code,'® intended for the use of students. 
King Stephen suppressed Vacarius’ teaching of civil law,!*! and in 
1234 Henry III forbad it to be taught in London. Later John Wycliffe 
(c. 1320-1384) proposed that it be replaced at Oxford and Cambridge 
by a study of English law.!2 Nevertheless its instruction persisted'® 
and not long after Reginald Pole (1500-1558), archbishop of Canter- 
bury and later cardinal, made his proposal for a complete reception of 
civil law, Henry VIII (r. 1509-1547) founded professorships in the 
subject at both universities.1°* Meanwhile the celebrated De Legibus et 
Consuetudinibus Angliae of Bracton (d. 1268), first published in 1569, 
demonstrated the indelible effect which civil law had left both upon 
the common law and upon those who steered its course in England. 
But despite this intermittant imminence of a conquest of England by 
civil law, Mathew Hale (1609-1676), the Lord Chief Justice, could 
write in his History of the Common law,'® that except in ecclesiastical, 
admiralty and military courts, the civil law was no more binding in 
England than common law was binding in Rome. 

From Aethelbert to Danute, the Dane (995-1035), a succession of 
codes by Kentish and West Saxon kings illuminated by specific pro- 
visions the growing importance of the clergy in addition to the Witan, 
or council of wise men, in the proclaiming of royal dooms.1®* King 
Alfred (r. 871-901) introduced his code with a series of directives both 
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ecclesiastical and lay, advising his subjects that “these are the dooms 
which the Almighty God himself spake unto Moses, and commanded 
him to keep.”'*7 In Aethelstan’s code tithes are prescribed “with the 
advice of my Archbishop, Wulfhelm, and of my other bishops also.’’!*8 

The Norman conquest of England by William the Conqueror in 
1066 would not be expected to interfere with the Roman-Christian 
influence upon the development of English common law, and might 
in fact strengthen that influence.!®® Doubtlessly civil law was studied 
at Canterbury and York before Vacarius began his Oxford lectures.!” 
In the field of canon law the Decretum Gratianus (c. 1148), even 
though not official, the compilations of decretals authorized in 1234 
by Gregory IX, and the eventual Corpus Juris Canomici facilitated 
the study and practice of church law in ecclesiastical courts.17! Disputes 
within the Church arising from the views of Duns Scotus (c. 1265- 
1308) and William of Occam (d. c. 1349) only emphasize the im- 
portance of theological, natural law as an ingredient of the English 
common law. Its influence in law texts is noted from the time of the 
Norman conquest. 

The Conquest marked the end of the Anglo-Saxon reign and the 
beginning of a transition from Kentish and West Saxon dooms to the 
rise and development of the English system of common law. King 
William imposed the Norman feudal system upon England, but 
promised to uphold the laws of Edward the Confessor, whose lawful 
successor he claimed to be.!7? In one respect the Christian-Roman in- 
fluence of the Church was directly affected by the Conquest. This was 
the result of William’s ordinance which decreed the separation of lay 
and ecclesiastical jurisdiction. In Anglo-Saxon times the hundred 
courts heard both spiritual and temporal offenses, and the presence of 
the bishop as a member of the court could scarcely have diminished 
the influence of Christian as well as of Roman doctrine in the decision 
of cases. An attempt by Henry I to restore the old order met with the 
disapproval of the Church.17?The development of a separate ecclesias- 
tical jurisdiction followed, accompanied by the study and application 
of canon law, aided by its systematic treatment in the canonical com- 
pilations, to which reference was just made.'™4 
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In another way, however, the Church maintained its influence 
upon the developing English legal system. This was through the 
chancellor and the gradual evolution of his jurisdiction from one of 
administration to one of a curia, and eventually to the creation of 
equity as a coordinate system of judicial control, supplementing the 
common law. Beginning with Edward the Confessor (1013-1066) 175 
and continuing until the appointment of Sir Thomas More in 1529, the 
chancellor was an ecclesiastic, trained in canon and civil but not in 
common law.!76 An archbishop or cardinal in the chancellor's seat 
rendered justice according to the law of God or reason, or the law of 
the land if compatible with God’s law or reason. These bodies of 
doctrine formed the basis for the rules which guided his conscience.!"* 

Law texts during early Norman times harked back to the Anglo- 
Saxon period and add no light to the philosophical influences which 
were shaping English common law.'!78 But native insular law was form- 
ing, and its first important text, written in Latin, is attributed to 
Ranulph de Glanvill (c. 1130-1190), justice and prime minister to 
Henry II, though it may have been partly at least the work of his 
nephew, Hubert Walter, subsequently Chief Judiciar of England and 
Archbishop of Canterbury.'7® Its title is self-explanatory: “A Treatise 
on the Laws and Customs of the Kingdom of England”; and then in 
explanation: “The present work contains those Laws and Customs 
only, according to which Pleas are determined in the King’s Court, the 
Exchequer, and before the Justices, wheresoever they may be.” But 
while basically Glanvill’s treatise deals with the common law of the 
courts, its breadth of scope and even some of its content are clearly 
attributable to Roman civil and to cannon-law influence. Its preface 
in form imitates that of Justinians’ Institutes.1%° 


The second great treatise on English common law was probably 
written between 1250 and 125818! by Henry of Bratton (d. 1268), who 
was justice of assize for Henry III and for a time was a judge of the 
king’s central court. Bracton’s notebook, which in 1884 was discovered 
by Vinogradoff and edited by Maitland (1889), contains transcripts of 
about two thousand court rolls to which Bracton (or Bratton) as judge 
had access. Upon this solid base of case law he wrote his volumous De 
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Legibus et Consuetudinibus Angliae, which was first published in 1569. 
But the influence of Azo, the Bologonese glossator, and of canon law 
was strong upon Bracton—which fact should not be unexpected of one 
who later became in turn a parish rector, an arch-deacon and in 1264 
chancellor of Exeter Cathedral. Accordingly Bracton found no difficulty 
in viewing the king, though not inferior to his liegemen, as “subject to 
God and to the law, for the law makes the king.” 18? Law, he considered 
as simply “the common precept of prudent men in council,” or “the 
common warrant of the body politic.” And, since God is the author of 
justice, then right and law are synonymous—though custom through 
long usage may fill the place of law.183 Jurisprudence he defined, after 
Justinian, as “knowledge of divine and human things, the science of 
what is just and unjust.”’84 A “natural right is that which nature, that 
is God himself, has taught all animals.”!85 The Christianized Roman 
influence upon this ecclesiastical English jurist is apparent, regardless 
of how justified may have been his divergence from actual case law for 
philosophical support or for supplementing doctrine in producing 
this “crown and flower of English medieval jurisprudence.” 18 


Bracton’s work was followed by several imitators.187 In about 
1290 Gilbert Thornton, Chief Justice of the King’s Bench, produced 
his Summa.!88 At about the same time (c. 1290) appeared the book 
known as Fleta, which may have been written by a disbarred barrister 
while an inmate of Fleet Prison.18® And possibly in 1291 there was 
Britton, which was an attempt to state in French the law as spoken by 
King Edward I. Each of these texts was either an epitome of Bracton’s 
monumental work or was based upon it.1%° 


These minor treatises derived from Bracton shed no additional 
light upon the interplay between natural law philosophy and English 
legal doctrine. This is not the case, however, with The Mirror of 
Justices, which was probably from the pen of Andrew Horn (d. 
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1328),1®! a fishmonger of London, man of wealth and literary pursuits 
who rose to become chamberlain of his city. Maitland describes the 
author as possessing some of the qualities of a “lawyer, antiquary, 
preacher, agitator, pedant, faddest, lunatic, romancer, liar,” perhaps 
with that of romancer predominating.!®? Like Fleta, and unlike Glan- 
vill, Bracton and Britton which were marked successes, the Mirror was 
a failure. Written in about 1290 and subsequently described by Lord 
Coke?® as “an ancient and learned treatise,” its authenticity as an 
accurate reflection of ancient Anglo-Saxon practices seems to have 
been first questioned by Reeves.1®* But whether authentic as a record 
of legal history or interesting as English folk lore, the Mirror illustrates 
the considerable Christian influence upon legal institutions at the 
time when it was written. “Law,” wrote Horn, “is nothing else than 
the rules laid down by our holy predecessors in Holy Writ.” Trial by 
battle is justified by the mortal contest between David and Goliath.1% 
This was neither the first nor the last time for biblical lore to be used 
in support of mundane legal institutions. Its innovation lies solely in 
its quaintness. 

The next great English law text after Bracton was a treatise on 
land tenures by Sir Henry de Littleton (c. 1407-1481), a judge of the 
Common Pleas (1466-1481). Written probably near the end of his 
life, in law French,1®* it was addressed to his son, Richard, as an aid 
to his study of law. Unlike his predecessor, Glanvill and Bracton, 
Littleton borrowed nothing from Roman law. It was the first text on 
English property law. Coke later described it not only as an ornament 
of the common law, but as “the most perfect and absolute work that 
has ever been written in any human science.”!®7 Natural law theory 
gains nothing from this classic of the English law. 

It was Littleton’s contemporary, Sir John Fortescue (c. 1394- 
1476), Chief Justice of the King’s Bench (1442-c. 1460), whose broader 
interest in public law carried on the natural law tradition of his day. 
One of his lesser known works, De Natura Legis Naturae, is described 
as being the first treatise on the law of nature written by an English- 
man.!®8 It was composed in Scotland (1461-1464) while its author was 
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in exile with the family of Henry VI, for the benefit of Prince Edward 
of Lancaster, and in support of his benefactor’s claim to the throne.1® 
Subsequently, while with the royal family at St. Mihiel, Fortescue 
wrote his best known work, De Laudibus Legium Angliae (1468- 
1471). It is in the form of a dialogue between Prince Edward and the 
author and was intended for the prince’s instruction in legal matters. 
Eulogy of English law is interspersed with references to the scriptures, 
Grecian philosophers and natural law. “All human laws,” he informs 
the prince, “are either laws of nature, customs, or statutes, which are 
also called constitutions.”*°° Indeed, not only are the laws of Deu- 
teronomy sacred, but also all human ones, since by definition “Law is 
a sacred sanction commanding what is honest and forbidding the 
contrary.”?°! But essentially, Fortescue founded English law firmly 
upon native ground, and with Littleton introduced an English as 
distinguished from a Roman renaissance of legal writing.?°? 

Most interesting for its natural law significance is a dialogue 
written by Christopher Saint Germain (c. 1460-1540), entitled Doctor 
and Student. Its author studied law at the Inner Temple and in due 
course was called to the Bar. His library is said to have surpassed in 
size those of all his contemporary brethren and his Dialogue was pop- 
ular and freely cited.2°% It may have been first published about the 
year 1523. “The first ground of the law of England,” said the student, 
“is the law of reason.” Of the law of nature of the learned in the pro- 
fession do not speak, but when a rule “is grounded upon the law of 
nature, they say that reason will that such a thing be done.” This is 
probably an accurate explanation of the situation and influence of 
natural law theory in the law courts of England, as distinguished from 
the ecclesiastical where natural law throve as embodied in canon 
law.?°4 Saint Germain’s reversion to stoic theory that law in its essence 
is only reason, is also prophetic of Lord Coke’s famous aphorism. 

Sir Edward Coke (1552-1634) was considered to be the greatest 
lawyer of his day. In 1606 he was appointed Chief Justice of the Com- 
mon Pleas, and in 1613 to the chief justiceship of the King’s Bench. 
His First and Second Institutes of the Laws of England leave no 
question as to his faithful support of common law. And yet in the 
First Institute, or Commentary upon Littieton, he wrote that “reason 
is the life of the law, nay the common law itselfe is nothing else but 
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reason” —and then added “gotten by long study, observation, and ex- 
perience, and not of every man’s natural reason.”2°° In line with this 
thought, and contrary to the indirection commonly practiced by the 
English bench, described by Saint Germain, Coke in Calvin's Case?°* 
resorted directly to natural law including the scriptures to prove that 
a Scottish subject, born after King James of Scotland ascended the 
English throne was not an alien, and hence was capable of holding 
English land. The orthodoxy of his reasoning was not to be disputed. 
At the time of the creation God infused His law into the hearts of 
men. By this law men were governed before Moses, the first law re- 
porter, put it into writing. Allegiance to the sovereign is part of that 
law. Since by birth Calvin owed allegiance to King James according 
to the natural law, “Ergo he is a natural-born subject” of England. 
His right to hold English land follows.?°7 

On November 10, 1608, while Chief Justice of the Common Pleas, 
Coke, speaking for the judges of England, informed King James that 
although as king he might consult with the judges, he could not ad- 
judge a case nor remove a judge from the courts and decide it him- 
self; that no king since the Conquest had done so; that the king in 
the upper house of Parliament has his court of last appeal; and that 
although the king was not below man, he was below God and the law. 
The archbishop had informed the King that he had such power, which 
belonged to him by the word of God found in the scripture. Arch- 
bishops, too, it seems “can cite Scripture for his purpose”; though at 
that time he could not quite have quoted to the King from his very 
own authorized version of the Bible. 

Also during the reign of James I there was John Selden (1584- 
1654) whose Table Talk has survived him as a legal classic. He was a 
renowned orientalist as well as jurist. In one of his lesser known works 
he treated The Law of Nature and of Nations according to the Senti- 
ments of the Hebrews.?°* In it he discussed the seven precepts which 
God gave to Moses, and which are said to be the basis of human 
justice.?°9 

Two other English works should be noted in order to survey the 
course of English writings on the legal phase of natural law that 
furnished the background for American thinking during the seven- 
teenth and eighteenth centuries. The first of these, Institutes of 
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Natural Law (1754-1756) , was by an ecclesiastic, Thomas Rutherforth 
(1712-1771), archdeacon of Essex and regius professor of divinity at 
Cambridge. It consisted of a series of lectures on the De Jure Belli et 
Pacis of Grotius, which Rutherforth delivered at St. John’s College, 
Cambridge. There were two American editions, the second appearing 
in 1832. 

Rutherforth confined his definition of law to “a rule to which men 
are obliged to make their moral actions conformable.” In this manner 
he preserves the moral content of commands. Law is then divided into 
two general classes: natural and voluntary. The latter, or positive law, 
he subdivides into divine and human. Law, thus defined and classified, 
is then discussed generally under the headings of those rights and 
obligations of mankind considered as individuals and those considered 
as civil societies. ae 

His description of the institution of private property developed 
by the descendants of Cain in Genesis, is of interest. In the original 
human society all property was held in community, for there is nothing 
in nature that requires the recognition of private property. Nor are 
men forbidden to surrender their rights in common in favor of 
private ownership. Hence as men multiplied, lived separately and 
dispersed, the need for private property found no obstacle in nature. 
Its recognition rested upon convention; that is, upon a tacit agree- 
ment generally admitted, that individual occupancy will be respected. 
Thus private property, which Joseph Choate in 1895?1° described as 
“the very keystone of the arch upon which all civilized government 
rests," finds its roots in nature though not in Eden, a point to which 
Grotius?!! and Locke??? lend their support. 

Perhaps as influential a book as any of the great English law 
texts on the training of American lawyers is the Commentaries on the 
Law of England, published in 1765-1769 by Sir William Blackstone 
(1723-1780), Vinerian professor of law at Oxford, solicitor-general to 
Queen Charlotte, and later judge of the court of common pleas. 
American editions pf the Commentaries appeared in 1771-1772 and 
continued for more than one hundred years.?18 According to Black- 
stone man as a creature of God is subject to the will of his Creator, or 
in other words to the law of nature discoverable by reason. This law 
or system of laws is universal and no civil law is valid which con- 
travenes it. In this description of natural law the wisdom of Cicero, 
the organization of the Church fathers, the arguments of protestant 
jurists and the writings of English judges are epitomized into the 
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introduction which generations of American law students received to 
the study of law. 

With the Roman Catholic theologians, development of natural 
law doctrine had primarily a religious purpose. The Christian religion 
is founded upon the law of God. Natural law is its rational counterpart, 
to which civil law must conform. As a subsidiary function natural law 
was useful to the Church fathers in the political disputes which arose 
over the conflicting jurisdictions of Church and state. With Grotius 
and a succeeeding line of Protestant jurists, natural law supplied a 
basis for converting a Roman ius gentium into a law among nations. 
English jurists—who not infrequently were clerics?!4—supplemented 
court rolls with doctrines of Roman and natural law, to broaden the 
base and extend the content of the common law. The chancellor drew 
upon them to develop equity. As with the Church fathers, so with 
English writers both law and clerical, natural law theory was useful 
in explaining political doctrine. To these English writers as to French, 
and more remotely to Greek and Roman, our founding fathers looked 
for their political creed. 


REASON AND NATURE 


To the long history of the natural law, reason and nature have 
contributed varying roles. Heraclitus began with the participation of 
man in the eternal order of nature. With the Stoics reason became 
associated with infinite wisdom and with the abiding essence of 
creation. A pantheistic religion developed in which the logos, as reason, 
was equated to God. During the pagan period of Roman law stoic 
metaphysics served to broaden the concept of a philosophical tus 
gentium, closely associated with, even if distinguished from natural 
law. Roman jurists drew freely upon nature and reason in creating 
this system of positive universal law, just as they did in expanding 
the ius civile. In Rome reason and nature found their first direct 
application as ingredients of positive law in the western world. 

Christian legal theory could ask for no greater boon than stoic 
precedent of reason and nature in philosophy, and their use as a 
philosophical sub-stratum for Roman law. The theology of the dec- 
alogue is the law of God. His reason is supreme. The eternal law of 
God and the law revealed by Him as recorded in the Bible are the 
sources to which rational men may turn in their search for the natural 
order of the universe, of which by God’s will man is a part. This order 
differs after the fall of man from its purity in the Garden of Eden. 
Natural law, derived by man’s reason from God’s law, sets the limits 
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of positive law and prescribes the objectives of government. Moulded 
during the middle ages by the Fathers of the Church, this theory 
received its enduring expression in Aquinas, and today remains the 
orthodox creed of the Roman Catholic Church. 

Protestantism and the Enlightenment, humanism and rationalism 
during the sixteenth, seventeenth and eighteenth centuries, broke 
gradually from the orthodoxy of the Church, but not at once with its 
theological exegesis of natural law. The emphasis, however, was dif- 
ferent, and was directed toward the social nature of man and his 
reason. From these sources grew a new ius gentium, an international 
law of war and peace. From them also arose new theories of the state, 
sometimes patriarchal in origin, sometimes founded upon a fiction of 
contract. The advance of science and the greater reliance which men 
placed upon reason caused them to look to nature not only for the 
ancient roots of government, but for the rights which men could as- 
sert as standards for the good life on earth. During the Enlightenment 
this use of nature and of reason caused lay writers to forsake the affinity 
that natural law has for theology, which characterized the writings of 
protestant divines as well as of the Church Fathers, and to study the 
history of man, even of the “noble savage” in the American wilderness, 
in their quest for utopia. The reason and nature of Montesquieu, 
Rousseau or Voltaire, or even of Locke and of Thomas Paine, are not 
those of Aquinas or Cumberland, of Grotius, of Cicero or of Zeno. Nor 
was the natural law of the Enlightenment that of the Middle Ages, of 
the Roman jurists, or of Greece. 

In England, too, reason and nature enjoyed various connotations. 
In the ecclesiastical courts their theological meaning prevailed in the 
form of natural or canon law. And as long as the chancellor was an 
ecclesiastic or closely affiliated with the church, he held to similar 
views. On this basis doctrines of equity were erected. In the political 
realm, however, the conception of reason and nature reflected the age 
in which it was used, as well as the clerical or lay predilections concern- 
ing government which were advanced. These differences are illustrated 
in the works of Hobbes as contrasted with Bishop Cumberland or with 
Locke. The theological dominance of one period yielded to the 
humanism or rationalism of another, but the victory of neither was 
complete. Similarly in law-text writing the variation in meaning is 
apparent, corresponding to the lay or clerical background of the 
writer. But especially in law the caution of Saint Germain is pertinent, 
that while in other countries a rule might be described as one of 
natural law, in England its source was attributed to reason. 

Just which of these theories of reason and nature or of natural 
law was to become dominant in America is not now for discussion. 
Although the earliest English law texts had been published before the 
Pilgrims landed at Plymouth, their content was largely unknown to 
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those colonists. They began with the law of God as revealed to them 
in the Bible. During the next one hundred and fifty odd years, how- 
ever, which intervened between Plymouth and the signing of the 
Declaration of Independence, the cross currents of lay and clerical 
writings on natural law, on natural rights and on theories of the state 
with which the Reformation and the Enlightment refuted the Middle 
Ages, formed the complex background of legal and political theory 
for American lawyers and statesmen, just as they did for those in 
England and Europe. The confidence with which the humanists of 
these two centuries rationalized natural man and his law with fre- 
quent references to the noble savages of this new-found land, seems 
scarcely warranted either in light of the confusion which they in- 
jected into concepts of reason and nature, or natural law and natur- 
al rights, or in light of the serenity of doctrine with which the Pil- 
grim fathers first encountered these native Americans in their New 
England primeval haunts. 

Basically all of these theories of reason and nature or of natural 
law and natural rights have one common ingredient: whether asso- 
ciated with orthodox Christian revelation or humanistic rationalism, 
they each attest to the faith of democratic man that the actual does 
not of necessity exclude the ideal. Law as force alone is never a satis- 
factory explanation of governmental power. Might and right must 
be united before their reign as law becomes satisfactory in a demo- 
cratic sense. This is essentially the thesis of any theory of higher or 
natural law. In its divergent manifestations, natural law and its ac- 
companying doctrine of rights are simply the belief of rational man 
in his ability to predicate the essentials of his cultural existence un- 
der good government, upon a critical analysis of his own cultural his- 
tory. Modern political thought may question the sources from which 
these standards arise, and even the objectives which they champion, 
but it does not deny the fusion of the real and the ideal. It may have 
become skeptical regarding the easy attainment of goals, but it be- 
lieves just as implicitly as formerly in man’s natural rights to strive to 
attain them. The doctrine of man’s natural dignity, of the function of 
government to support his ideals, and of his reasoning ability to dis- 
cover ways and means to realize his potentials in civil society, wheth- 
er attributed to the wisdom of Grecian philosophy, to the revelations 
of Hebrew-Christian theology or to scientific sociological observation, 
is the basic thesis of democratic government and also of natural law. 
In America as well as at Rome law may be ius as well as lex. — All 
this and much more is our natural law heritage in America. 




















Natural Law and Kelsenism* 


REGINALD PARKER** 


It is the purpose of this brief paper to demonstrate that natur- 
al law is neither natural nor law, nor useful as an ethicopolitical 
concept. This will be done against the background of the theories of 
Hans Kelsen, my great teacher to whom the world owes so much in 
clarity of legal thinking. 


I. Not “NATURAL” 


Natural law by its very nature claims universality. It is, to quote 
Father Murray, a recent authority on the subject, immanent in the 
nature of man.’ It is the law, somehow, that every man ought to fol- 
low or would follow if he would let himself be guided by his inborn 
reason. 

Yet in actual fact there exists no such norm. As every anthropol- 
ogist knows and as some lawyers know — I am particularly thinking 
of Max Radin’s great last paper? — there is very little law that is un- 
iversally recognized. Take for instance the Decalogue, which is often 
mentioned in support of the proposition of the existence of a basic, 
universal law. Yet even a superficial inspection reveals it to be a 
mere outline of a code of law strongly tied to the civilization of the 
time and the place in which it was promulgated. It commands de- 
votion to father and mother, but it says nothing of the — to us at 
least equally “natural” — duty of the parents toward their children. 
It forbids adultery, but not polygamy. It proclaims monotheism 
which can hardly be said to have ever been universally accepted. And 
what is more important for our discussion, those of its commands 
which by their wording appear to be universal norms are mere pro- 
grammatical pronouncements rather than norms at all. “Thou shalt 
not kill” cannot’ be and never was taken literally. What the Fifth 
Commandment, analyzed against the totality of its context, amounts 
to is a mere “Thou shalt not unlawfully kill.” For killing was by no 
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means unlawful per se in the Hebrew or any other civilization. The 
soldier must kill the enemy. The criminal suffered death penalty 
whenever the hard law so provided, as in the case of adultery, perjury 
or theft. Self-defense was and is recognized as an excuse. Now, to say 
that it is a universally accepted, hence natural law that no man shall 
kill another man except where the legal order so commands, justifies, 
or excuses him is of course nothing but another way of saying that 
the question of whether a killer is guilty of a crime depends on the 
positive law and therefore not on natural law. 

Phrases like “To each his own” — the suum cuique of the Ro- 
mans — or the postulate that justice be done and injustice be avoid- 
ed are even more devoid of any universality. Every time, every na- 
tion, every class, and nearly every man within nation and class, has 
a different concept of what is just or unjust in a given case or of what 
should be distributed to whom and upon what grounds. No two 
writers on the subject of social or individual justice have ever agreed 
— how can we then expect to solve controversial legal problems by a 
reference to principles that defy being classified as universal or natural? 
In other words, as my fellow-speaker, Professor Chroust once aptly 
phrased it, the natural law idea is both “a-historic supreme” and 
“characterized by the rather naive belief based upon a thoroughly ra- 
tionalized and systematized interpretation of human history.” 

Cahn asserts, perhaps rightly, that there is a sense of injustice 
(and hence also of justice) in every man. However, he rather misun- 
derstands Kelsen whom he quotes as calling the concept of justice 
“irrational” and therefore “not subject to cognition.”* Even a per- 
functory reading, however, of Kelsen’s works® makes it clear that 
what Kelsen calls irrational is not the — perhaps innate — sense of 
injustice in every human being, but the actual object, the contents 
as it were, of this sense. Granted that every person has some sense of 
injustice, there can be no natural law, that is, a universal system of 
norms, unless their sense of injustice would be in mutual agreement 
on some points. This, unfortunately, is not the case. And I may add 
that Cahn’s illustration to his argument that even a baby resists acts 
of aggression, such as the taking away of a thing from him, is any- 
thing but convincing as far as justice is concerned. It merely shows that 
man likes to keep what he has, not what “rightly” belongs to him. 

Neo-naturalists can at times be heard asserting that while there 





8 Chroust, On the Nature of Natural Law in INTERPRETATIONS OF MODERN 
LecaL Puitosornies 70, 77, 79 (Sayre ed. 1947). 

4 CAHN, THE SENSE OF INJusTICE 11 (1949). 

5 Notably: GENERAL THEORY OF LAw AND STATE (1945); Law, State and Justice 
in the Pure Theory of Law, 57 Yave L.J. 377 (1948); The Natural-Law Doctrine 
Before the Tribunal of Science, 2 WesteRN Pov. REv. 481 (1949); Science and 
Politics 45 AM. Pot. Sci. Rev. 641 (1951); and many other writings. 
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exists no universal natural law, still there is one for each civilization. 
Every epoch within a given culture, according to their argument, in 
the main represented by Stammler, Gény, and del Vecchio, has a law 
that is “natural” for that particular time and place. Has it? Or is this 
theory merely a somewhat complex phraseology for the postulate that 
there ought to be law of such and such a kind in such and such a 
civilization rather than that there is one?® If we assume that there is a 
natural law for, say, modern Western civilization — is it to be socialis- 
tic or individualistic or perchance bolshevistic? Between Hayek, Ren- 
ner, and Lenin each system has its protagonists and to say that one or 
the other is “invalid” (rather than merely undesirable) destroys of 
course the even limited concept of this natural law idea, because its 
validity must depend on some authority that is to decide which sys- 
tem of norms is to be the “right,” 7. e., valid one, in other words, on a 
positive lawmaker rather than on natural and self-evident law. 


II. Not “Law” 


It is indeed the absence of a natural lawmaker that precludes 
natural law from being law. Law must emanate from some source. 
There must be a lawgiver, be he the tyrant or a parliament, the king 
and his ministers, or the people themselves. Or the source of law may 
be the deity. If we believe the proem to the Codex Hammurabi, then 
the sun-god Shamash from whom Hammurabi derived his set of laws 
is the supreme source of law. But the same is equally true (or 
false) of the Mosaic law, of the Gospel, or the Koran. They all claim 
divine origin. Perhaps one of them is. In the absence, however, of a 
supreme tribunal of conflicts between different systems of religion we 
cannot scientifically assert that one of them is the right one to the 
exclusion of the others. So far, the validity of any one of them de- 
pends on an act of faith. 

Nor can we ascribe scientific accuracy to the typical eighteenth 
century claim that natural law is based on reason — that it is self- evi- 
dent. As long as my reason differs from yours, “reason” as such can- 
not be the a priori source of any legal system, natural or otherwise. 
Reason will continue to guide, we hope at least, the positive lawmak- 
er’s acts. But it will not dispense with the lawmaker. 

Natural law by its alleged very nature cannot be law for an ad- 
ditional, perhaps even more categorical reason whose discovery we 
owe in the main to Hans Kelsen more than to anybody else. Natural 
law, being in the clouds, so to speak, stands at the top of the legal 
hierarchy. But, unlike a positive legal constitution, it has no organs 





6 “The yearning for a legal ideal.” FrieEDMANN, LecaL THEory 63 (1949). 
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to apply it on the lower levels of the hierarchy. Let us assume that 
a given system of law, such as the Decalogue or our Constitution, be 
by some miracle at last recognized as universally binding — as ‘“‘na- 
tural” in that sense of the phrase. Now, even if our interstate com- 
merce clause and the Bill of Rights guaranteeing the right of prop- 
erty are considered natural law, they must obviously be applied 
(“enforced”) to be “law.” When is a transaction “commerce”? What 
is and what is not “interstate”? Is every right, such as the right to 
contract away one’s “freedom” to work sixty hours a week, “proper- 
ty’? These and a thousand other questions present themselves. It 
needs some governmental agency to answer them, e. g., the Congress or 
the courts. Congress then enacts laws in execution of the supreme — 
as we assume, “natural” — law declaring that certain labor relations 
may fall under the regulation of interstate commerce while others do 
not. Is this still natural law? Obviously not. And if it were — are the 
decisions of the National Labcr Relations Board that further apply 
the constitutional clause by applying the statute enacted under it na- 
tural law? Or the court decisions enforcing the Board decisions and 
again adding something to the law? To use another example, even 
if natural law may be assumed as saying that every man shall pay 
his just debts, inasmuch as it fails to execute this norm, its applica- 
tion must be left to human beings other than the natural lawmak- 
er. The general, so-called natural, law is a mere empty shell, a com- 
monplace generality, as long as it cannot be applied.? And as long as 
it is not applied by natural lawmakers, there can be no natural law 
at all. 

Some primitive societies have indeed solved this problem by let- 
ting not only the supreme law be made by “natural,” i. e., divine, 
authority but also applied by a class of priests whose quasi-divine 
status is strictly maintained.* In this case the problem of delegation 
is solved: on every level of the legal hierarchy there is the natural 
lawmaker who through his priest — to say it with Kelsen — makes 
(natural) law by applying (natural) law. This means in the last ana- 
lysis again that natural law is based on faith. If I do not chose to 
believe in the divine character of either the supreme lawmaker or of 
his priests, then to me the law thus made and applied is quite the 





7 Gray's idea, however, that all law is judge-made law is equally fallacious as 
Austin’s definition of the law as the sovereign’s command. As KELSEN, GENERAL 
THeory OF Law AND State, especially at 150-52 (1945), shows, law is both made 
and applied on every step of the hierarchy. 

8 Up to Tiberius Coruncanius (250 B.C.), the first plebian pontifex maximus, 
Roman law (at least procedure) was a secret, sacred art, carefully guarded by 
patrician priests. See Parker, The Criteria of the Civil Law, 7 Tue Jurist 153 (1947). 
Christianity has not chosen to endow its ministers with divine character. Conse- 
quently, its precepts have been subjected to many conflicting interpretations 
among the various sects. 
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opposite of natural law. It is man-made. Thus even those primitive 
societies cannot truly be said to live under natural law. All we can say 
is that their inhabitants believe that their law is “natural.” 

Some writers on this point have tried to leave to natural law at 
least the function of filling legal gaps. While the positive lawmaker 
(Austin’s “sovereign’”) makes the law, the judge through pure rea- 
son, hence supposedly on a natural-law basis, fills the legis lacunae 
which the lawmaker has left. This has been strongly argued re- 
cently by Lord Wright.® Ironically, however, he quotes for illustra- 
tion the well-known Article 1 of the Swiss Civil Code, which confers 
upon Swiss judges the right (or rather, the authority) to fill legal 
gaps. In other words, Lord Wright adduces positive law as an argu- 
ment in support of what is called a power deriving from natural law! 
It cannot really be doubted that the power of courts and other law- 
making and applying agencies to amend law by fictitiously asserting 
the existence of a gap is nothing but the application of a rather funda- 
mental norm of the positive law, which may be paraphrased as 
follows: A judge in applying existing law may in his discretion, when- 
ever he finds the law unsatisfactory and contrary to what he believes 
to be a principle of justice, alter the law by granting new causes of 
action or new defenses, as the case may be. This authority derives from 
the positive (customary) law as much as any other lawmaker’s author- 
ity, like that of Congress from the Constitution.!° 

Another argument perhaps more appealing to practical-minded 
lawyers is the insoluble conflict of natural law with recognized posi- 
tive law. Only one system can be valid, yet somehow they are asserted 
to coexist with one another. Let us assume for a moment that natural 
law proclaims that every man is born free and that consequently 
slavery is not in harmony with natural law. As we know, despite 
thousands of years of human slavery, there were certain natural 
lawyers who did so hold. Very well, then — were the slavery laws of 
Virginia, Great Britain, ancient Rome, Greece, or Babylonia non- 
law? Can it be said that every transaction, decision, or reguiation 
made pursuant to those laws throughout the millenniums was null 
and void as being in violation of The Law, the supreme, “natural” 
law whence ail other law must derive its validity? Very few natural 
lawyers have ever seriously drawn this ultimate consequence from 
their own theory.!! Such a consequence would not have suited the 
political purpose of most of its protagonists, who were conservatives 
and whose ideas were propounded in support of throne and altar; 





9 Wright, Natural Law and International Law in INTERPRETATIONS OF MODERN 
LecaAL Puitosopnies 794 (Sayre ed. 1947). 

10 Kelsen, supra note 7. 

11 See Kelsen, The Natural Law Doctrine Before the Tribunal of Science, 2 
WESTERN Pot. Rev. 481, 485-94 (1949) . 
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but even the radical minority, who used natural law as an argument 
in opposition of the existing order, indulging in slogans such as 
Property Is Theft, have not usually dared to say more than that the 
positive law is “bad” law rather than non-law, as it of course would 
be if natural law were law. 

I am of course aware that there may be an apparently supreme 
norm or constitution that does not per se render norms contravening 
it void or voidable. European constitutional provisions to that effect 
are not infrequent. In abstract form, such a norm may be restated 
as follows: This code or constitution shall be the supreme law of the 
land; but any law contravening it (e. g., a statute duly enacted by the 
diet and sanctioned by the crown) shall nevertheless be valid until 
repealed by another statute. Such a clause obviously makes the consti- 
tution illusory. Yet natural lawyers of all ages have resorted to the 
same device. In other words, beside the immutable substantive precepts 
of the natural law there is supposed to exist also an auxiliary norm 
according to which law made by duly constituted authority that is 
contrary to the natural law is valid nevertheless. As a matter of fact, 
as Kelsen’s survey shows, this “auxiliary” part of the natural law — 
the precept that man must, in any event, obey authority, be it 
good or bad’? — is the one that many a natural lawyer liked best.'% 
Be this as it may, its introduction immediately reduces natural law to 
the legally superfluous command that law — any law — must be obey- 
ed, coupled with the desire that law ought to be “good.” But of course, 
a desire is not law. 


Ill. Not a Userut Lie 


Plato in his Laws thinks that a government must not avoid 
telling lies to its citizens if they are useful. Thus it ought to tell the 
people that only the just man can be happy; for if this is a lie, it is 
a very useful one inasmuch as it stimulates obedience to the law. To 
this Kelsen adds “that the Natural Law doctrine, as it pretends, is able 
to determine in an objective manner what is just, is a lie; but those 
who consider it useful may make use of it as of a useful lie.”’!4 

Kelsen in his great objectivity calls the dispute over the natural 
law a never-ending one.’® Yet he demonstrates clearly how the doc- 
trine has been used — and misused — by virtually every political 
theory and proposition in order to objectivize its claims. For man is 





12 Jd. at 491-92. 
13 Hobbes, Leviathan, Part II/xxvi, proclaims that “obedience to the civil law 
is part aiso of the law of nature.” 
14 Kelsen, supra, note 11, at 513. 
15 KELSEN, GENERAL THEORY OF LAW AND STATE 446 (1945.) 
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very small. He does not care to say, I consider such and such a form 
of government or system of private law a desirable one, hence I will 
work toward its accomplishment by influencing my fellow men. He 
prefers to say that his idea and his idea only is the good and ultimate 
law which he, fortunately, was able to “find.” And if he has power to 
bind and solve, he still does often not care to say, such will be the 
law from now on. Rather, he “finds” it by divine inspiration, by know- 
ing the people’s true will and wishes, or simply knowing what is best. 
Thus natural law has been used as a device for rendering the law 
absolute by lawmakers from Hammurabi, Moses, and Mohammed 
down to the Fathers as well as Hitler, and by theorists of all kinds.1* 
It was used to uphold and to fight slavery, to show that human free- 
dom can, but freedom of property cannot, be taken away by positive 
law, that property is against nature, that obedience to the law is in 
itself the supreme law, that tyrannical governments may be over- 
thrown, that the oceans are free, that all navigable waters belong to 
England, that all men are alike, that certain races or nations are in- 
ferior to others, that there exists a natural Grossraumordnung for the 
world, and so on usque ad infinitum.'7 

It can be said that in an autocracy or even a monarchy it may be 
a useful thing to deify the power of the state. Indeed, the fact that a 
certain, particular individual and no other is the monarch can be 
conveniently rationalized by invoking divine law’® (pro tanto the same 
as natural law), beyond which there is no question, no further auth- 
ority. The political theory of a democracy, however, must of neces- 
sity hold otherwise. Instead of pretending to set forth the ruler’s idea 
of justice as the only correct and hence as the absolutely valid one, the 
democratic theory of state recognizes that in every society there are 
interests whose conflicts can best be harmonized by letting those that 
are subject to the law take part in its making. Democracy recognizes, 
by its very definition, the rule of the majority rather than a preor- 
dained rule or ruler. Democracy acknowledges the fact that no law 
is perfect per se. Nor can we endeavor to have law that pleases every- 
body. We can do only the second best — make law that pleases at 
least the majority as constituted from time to time. Thus in a democ- 
racy the invocation of natural law is indeed not a useful lie. It is the 
very antithesis of democracy. 





16 Apart from vague notions among some Greek philosophers, whose im- 
portance is usually exaggerated, the first theoretical foundation was given the 
natural law idea by Cicero, the statesman and politician, who used his legal train- 
ing to promote his political views. Cf. Parker, Book Review, 60 Harv. L. Rev. 
1371 (1947). 

17 For instances in the lighter vein (e.g., a decision declaring prohibition to be 
an attempt to rob man of his natural right to drink alcohol) see Paulsen, 
“Natural Rights” — A Constitutional Doctrine in Indiana, 25 In. L. J. 124 (1950). 
18“... King by the Grace of God... ” 











Relationship of Natural Law to Experimental 
Jurisprudence* 


FREDERICK K. BEUTEL** 


During the last few years there has been a verbal battle of rising 
crescendo over the philosophical doctrines of the late Mr. Justice 
Holmes.’ It is not particularly important here either to attack or de- 
fend the great justice’s place in history. Even in death he can pretty 
well take care of himself. However, it might be instructive to call at- 
tention to certain aspects of this debate which are indicative of some 
of the startling defects in modern judicial and juridical thinking, and 
to a means of curing these defects. 


Worp MONGERING 


The process of the argument against Holmes is to use words 
extracted from speeches, letters, and judicial decisions, cleverly woven 
together indiscriminately and out of context, in an attempt to give a 
slant to his philosophy of life. Just as the Devil can quote scripture, it 
seems that these theologians and their cohorts can quote this devil for 
their purposes. The trend of the reasoning is to imply that Holmes’ 
philosophy is totalitarian. 

One of the more recent detractors of Holmes in an article in the 
American Bar Association Journal has summed up his argument under 
the title, “The Totalitarianism of Mr. Justice Holmes,” as follows:? 
“Here is the nub of the whole controversy. Many liberals admired 
Holmes because they did not know of or consider the totalitarian im- 
plications of his philosophy . . . there is encouragement in his doctrine, 
that the test of truth is its ability to get itself accepted in the market 
place, or that truth is ‘the majority view of that nation which can lick 
all others.’ If Stalin conquers, then in the philosophy of Mr. Justice 
Holmes, atheistic communism will become the truth.” So if Stalin wins, 
Mr. Justice Holmes is a totalitarian. By like argument if the democ- 
racies win, he is a democrat. How silly can we get? 





* This is in substance a paper delivered at the Jurisprudence Round Table of 
the Association of American Law Schools on December 28, 1951. 

** Professor of Law, University of Nebraska. 

1 See Lucey, Holmes - Liberal - Humanitarian - Believer in Democracy? 39 
Geo. L. J. 523 (1951) and articles there cited. See also, CHARTEL, OuR LEGAL SysTEM 
AND How It Operates §7-45 (1951). 

2 Palmer, 37 A. B. A. J. 811 (1951). 

8 “Holmes, of course, was a Republican,” BowEN, YANKEE FROM OLYMPUS 
411 (1944). 
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It must be said in fairness to this recent school of natural lawyers 
that they did not invent this process of thinking; but skillfully adopted 
it as a type of persuasion in good standing with the legal profession 
who constantly twist words by lifting them out of context for use in 
briefs, arguments and judicial decisions. 

With apologies to Mr. Vishinsky, it should be noted that this type 
of word mongering has also been equally indulged in by the followers 
of Mr. Justice Holmes. In a recent case, United States v. Dennis,‘ 
Chief Justice Vinson, borrowing from Holmes, makes the following 
statement:> “Nothing is more certain in modern society than the 
principle that there are no absolutes, that a name, a phrase, a standard 
has meaning only when associated with the considerations which give 
birth to the nomenclature. To those who would paralyze our Govern- 
ment in the face cf impending threat by encasing it in a semantic 
straight jacket we must reply that all concepts are relative.” He then 
proceeds to hold in accordance with great popular demand that 
the Smith Act® may interfere with freedom of speech when that 
freedom results in advocacy of revolution against the government.” 
The trouble with Mr. Justice Vinson’s argument is that the founding 
fathers, being disciples of the natural law, believed in absolutes, and 
the First Amendment to the Constitution states such an absolute as 
follows: “Congress shail make no law . . . abridging the freedom of 
speech.” The Smith Act abridges the freedom of speech by punishing 
the teaching of revolution and is therefore plainly, within the diction- 
ary and historical meaning of words, unconstitutional. The advocates 
of natural law, are, of course, correct in their criticism of this type of 
technique. When Holmes, speaking as a philosopher, stated that there 
were no absolutes, his words should never have been lifted out of 
context to destroy the plain meaning of a Constitutional provision 
stated in absolutistic terms. To encourage this type of thinking by 
word mongering, in any legal system, simply leads to legal anarchy 
whether it be done in support of, or in opposition to popular demands. 

It is essential to clear thinking that a sharp distinction be drawn 
between a pragmatic or scientific concept, that there are not in human 
behavior, or should not be in the laws governing it, any absolutes, 
and the problem of deciding a case under a written law which, perhaps, 
wrongly in the belief of Mr. Justice Holmes, has been stated in terms 





4 341 U. S. 494 (1951). 

5 Id. at 508. 

6 54 Srar. 671 §§ 2 and 3 (1940). 

7 Even more reprehensible is Mr. Justice Frankfurter’s sophistry, 341 U. S. 
at 519 ff., by which he attempts to demonstrate that advocacy of revolution was 
not within the meaning of freedom of speech protected by the First Amend- 
ment, when any American school boy educated before 1918 should know better. 
The only sound argument in support of the decision is Mr. Justice Jackson’s, at 
p. 561 ff., that the defendents are punished for conspiracy, not speech. 
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of an absolute. Whether one likes it or not, the natural law theories of 
absolute truth have exerted a tremendous influence upon our law 
makers and the drafters of our Constitution. Natural law absolutes 
have found their way into the very structure and fabric of our legal 
system and cannot be disposed of by a philosophical expression which 
is itself absolutely stated—‘‘there are no absolutes.” Anyone who be- 
lieves that Mr. Justice Holmes himself would have fallen into this 
sort of a fallacy does discredit to his memory whether he be a follower 
or an opponent of his basic philosophy. 

We may not like absolutes but one cannot simply, by denying 
their existence, get rid of them wherever they exist in our system of 
written law and still make any pretext of administering government 
by law. If one wants to be free of natural law absolutes he should dis- 
pose of them by due process of amendment and not by sophistry and 
word mongering. 


THE SCIENTIFIC FUNCTION OF ABSCLUTES 


The question, of course, still remains whether it is wise, proper, or 
useful to attempt to state either scientific laws or man made govern- 
ment laws in terms of the absolute. The former should be left to the 
physical scientists. The latter is a problem which the jurists will have 
to solve. It should be noted in passing that even in the field of phy- 
sical sciences, the leaders no longer confidently speak in terms of 
absolute knowledge. Here in the realm of the so-called exact sciences 
Einstein's relativity, Hisenberg’s principal of uncertainty,’ Planck’s 
statements that we cannot discover reality but that we can see only 
shadows of the shadows® are the popular order of the day. The 
chemists who once had a well worked out chart of indestructible atoms 
as the building blocks of the universe now frankly admit that they lack 
even an integrated theory to explain the nature of matter.’° But in 
spite of this absence of absolute knowledge, never in history has man 
been able to exert the control over physical matter which he now 
possesses. 

In the field of social or juridical science we are just emerging from 
the era of dogmatic truth. In the past there has been a great reliance 
on absolutes. The talk about fundamental values, social ends, moral 





8 Jeans, Exploring the Atom in READINGS IN THE PHYSICAL AND SOCIAL 
Sciences 337 (Shapley Wright and Rapported 1948); see also SULLIVAN, LiMITA- 
TIONS OF SCIENCE 72 (Mentor ed. 1949). 

9 PLANCK, THE UNIVERSE IN THE LIGHT OF MODERN Puysics (Johnsons Trans. 
1931); BripcMAN, THE Locic oF Mopern Puysics 33 (1927). 

10 Marshak, The Multiplicity of Participles, 186 SciENTIFIC AMERICAN 23 
(Jan. 1952). 
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concepts, basic theories of human relations which can be solved only 
by return to the true church, the family, the marriage concept, by de- 
velopment of democracy, the rule of the proletariat or government by 
law and not of men, has dominated our social sciences and our juridi- 
cal thinking. Only recently have we begun to emerge from the shadows 
of mysticisms and dogmatism in matters effecting social and legal 
concepts. It would be a brave social scientist today who would say that 
the list of fundamentals mentioned above are unsupported pseudo- 
scientific wives tales with no experimental verification. Holmes great 
intellectual stature was partly due to the fact that he fearlessly was 
willing to question these so called absolutes. 

In the social field natural law has long been willing to provide 
absolute answers. As is well known, the natural law theorists for 
centuries have claimed that there exists in the nature of things an 
absolutely perfect rule of law for each given situation which can be 
written into man made government law. One may not only be willing, 
but anxious to go along with this natural law philosophy. There may 
be absolutes; there is comfort in believing that there are. Life would 
be much more simple if there were. It is easy to grant that the universe 
is so constituted that there is, in the relations of man to man, among 
all the possible rules of law which might be applied, one which is 
best fitted for governing each relationship. The only question is how 
can it be found? 


THE Basis oF NATURAL LAW ABSOLUTES 


The natural law theories of the past and present seem to offer 
two ways of discovering this higher or perfect law. One is reason; the 
other divine guidance or revelation. 

Taking the theory of divine guidance first, if there is a Diety who 
propounds such rules, and one may be perfectly willing and happy to 
admit that there is, to whom does He reveal His messages? Granting 
that He by hypothesis has a perfect sending set, there seems to be 
slight difficulty with the human receiving apparatus. Among those 
who purport to have been in contact with the Source of all wisdom, 
as for example, Christ, Buddha, Mohammed, Confucius, to name only 
a few, different results seem to have been reached for the perfect rule 
governing almost every problem that comes under the ken of law. For 
example, the conflict on the legality of plural marriages under the 
various systems is well known. 


In a primitive society having only one basic religion, laws 
grounded on its revealed precepts might work fairly successfully; but in 
a polyglot world such as the one in which we live, whether it be the 
United States or the world at large, these absolutes come into basic 
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conflict. Even in our own country we have the Protestants, Catholics, 
Christian Scientists and Mormons, to name only a few, who would 
reach conflicting decisions on the absolute truth behind the law of 
plural marriage and its correlary, legal divorce. If each is to follow his 
own conscience and, according to classical natural law theory, obey 
only the law which corresponds to his revealed absolutes, anarchy is 
assured. 

Now turning to reason as a source of the absolutes. Natural law 
in the United States alone has been used to justify revolution,’! con- 
fiscation of property,’? maintenance of the status quo,'* the sanctity 
of property rights over human rights'* and vice-versa.'® Logic, rhe- 
toric, disputation and word mongering on both sides seem equally 
potent. 

In the broader fields of government structure and international 
relationships, reason can be, and has been brought to bear to support 
democracy, dictatorship, altruism and might makes right. Our current 
international impasse is based on natural law approaches grounded on 
reason on both sides. The communists and the free world equally ap- 
peal to reason. Both systems from the point of view of logic, rhetoric, 
appeals to history and just common sense are equally attractive to large 
bodies of converts. On appeal to reason alone, Karl Marx seems to be 
able to convince as many people as the capitalistic democrats. The re- 
sult, of course, is war and international chaos. In the past we fought 
many religious wars and revolutions in which each side was positive of 
the truth of its absolutes. We are now talking in terms of similar wars 
based upon absolutes of political and economic beliefs. This has been 
the result of two thousand years of natural law thinking on both 
sides, and nothing new seems to be involved in the present cry to 
return to natural law. 

Of course, this is all old stuff in the field of philosophy and one 
should apologize for offering it again here, if it were not for the fact 
that there are among us, lawyers, jurists, and a substantial group of 
people who, in despair of obtaining any results from shallow realism, 
are returning to the simple faith of Aquinas and Aristotle. Like Hitler, 
they seem to believe that a statement can be made true simply by repeat- 
ing it and building up a structure of reasoning about it. It is sub- 
mitted that it is time to move on to other procedures for testing the 
validity of legal concepts and the usefulness of particular rules of law. 





11 The Declaration of Independence. 

12 Royce, The Squatter Riot of 1850 in Sacramento in HALL, READINGS IN 
JurispruDENCE 314 (1938). 

13 Rutherford as quoted by Hall! supra note 12, at 68 ff. 

14 Ives v. South Buffalo Ry. Co., 201 N. Y. 271, 94 N. E. 431 (1911). 

15 See Notes 12 and 13 supra, and collection of material Hall, note 12 
supra Ch. 8. 
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THE ProoF oF NATURAL LAW HyportuHeEsEs By 


EXPERIMENTAL JURISPRUDENCE 


So far as this discussion is concerned, natural law thinking and 
methods offer excellent initial hypotheses, but not necessarily absolute 
conclusions. The apparatus of proof for an hypothesis based on 
natural law can be found in experimental jurisprudence.!* If someone 
offers a rule of law which seems to be sound in logic and reason, why 
not take it, try it out, and see how it works in society. (I am speaking 
here as a jurist, not as a judge. The judge under our doctrine of 
separation of powers as we are presently experimenting with it, is, of 
course, within the limits of meaning of words, bound to follow the 
rule of law as stated in the statute or constitution). 

In the past it was objected that we could not test rules of law by 
experiments because methods of observation had not been developed.!7 
This is no longer true. Social science, psychology and many other 
sciences have given us means for measuring and testing human 
reactions to law. 

It would take a treatise of monumental proportions compiled by 
a team of scientists from every field to name all the modern scientific 
devices and methods available to study the efficiency of a given rule of 
law as an instrument of social control. Space allows only an indication 
of a few which have been successfully applied. 

The questionnaire and statistical method was used at Johns 
Hopkins Institute to study divorce and court procedure. The volume 
and thoroughness of that even incomplete experiment!® shows beyond 
a doubt that in the area of judicial activity cases are so numerous as 
to be subject to mathematical classification and comparative statistical 
treatment which will eliminate objections of variations of personal 
bias or lack of repetition of the phenomena studied, and so yield data 
which can be subjected to true scientific analysis. 

Kinsey’® has applied interview technique and statistics to demon- 
strate conclusively that the effectiveness of laws governing sex activity 
is open to scientific scrutiny, which when applied to human activity 
in the mass should yield valid suggestions for change in the laws?° 





16 See Beutel, An Outline of the Nature and Methods of Experimental Juris- 
prudence, 51 Cor. L. Rev. 415 (1951). 

17 Among others see COHEN, THE SOCIAL SCIENCES AND THE NATURAL SCIENCES 
(1927). 

18 For a good example of such technique see MARSHALL AND May, THE Dt- 
vorcE Court. Maryland (1932); id. Ohio (1933). These are only two of about 
twenty similar studies published by the Institute. 

19 Kinsey, PoMEROY & MARTIN, SEXUAL BEHAVIOR IN THE HUMAN MALE (1948). 

20 Cf. PLoscowE, SEX AND THE LAw 136, 155, 206, 271 ff. (1951). 
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and procedures governing sex activity. His work also indicates that if 
this most intimate of human activities can be effectively reached by 
such methods, they are even more likely to succeed in many other 
places where law touches human conduct of a more observable nature. 


The Gluecks*! have combined teams of experts in psychology, 
medicine, anthropology, statistics, counseling, law and others to delve 
into the effect of criminal laws and juvenile delinquency. Under this 
combined attack there are beginning to emerge mass pictures of 
human reactions to laws which make it possible to set up predictions 
of individual reactions to laws,?* governing juvenile delinquency, 
which in turn when verified will throw light on the effectiveness of the 
laws themselves. 


Similar techniques based upon the history of numerous cases and 
the environment of individual criminals have been used in the Illinois 
Penitentiary to study the parole of criminals.?8 Out of their research 
based upon mathematics and advanced methods of observation of social 
data and behavior, there is emerging a method for advising parole 
boards as to which criminals are good risks for parole and which should 
remain incarcerated.?* In this field social science has already reached 
the stage where it is able not only to predict the main effect of laws; 
but also to provide helpful advice in determining which individual 
cases are good risks for executive clemency. 

It has also been demonstrated that whole programs of youth 
counseling can be subjected to experimental methods to test their 
effectiveness.25 By proper matching of individuals subjected to a 
certain program and careful study of their careers as the young persons 
develop under the guidance or lack of it, a measure of the success of 
the method is available. In one study just completed it was demon- 
strated that a carefully derived counseling system had no apparent 
effect upon the delinquency of its subjects.26 On the other hand, a 
similar study applied to progressive education showed that its program 
uses more efficient methods for training students for college than does 
the more conservative curricula.?7 


The success of combining a host of sciences for law enforcement 





21 Five HUNDRED CRIMINAL CAREERS (1930); FrvE HUNDRED DELINQUENT Wo- 
MEN (1934); LATER CRIMINAL CAREERS (1937); ONE THOUSAND JUVENILE DELIN- 
QUENTS (1939); CRIMINAL CARREERS IN RETROSPECT (1943); UNRAVELING JUVENILE 
DELINQUENCY (1950). 

22 See GLUECK, UNRAVELING JUVENILE DELINQUENCY Ch. 20 (1950). 

23 OHLIN, SELECTION FOR PAROLE (1951). 

24 Id. at 68 ff. 

25 PowERS AND WILMER, AN EXPERIMENT IN PREVENTION OF DELINQUENCY 
(1951). 

26 Ibid. 
27 Tuirty ScHOOLs TELL THEIR Story 68 (1943). 
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in the Federal Bureau of Investigation Laboratory is known to all.?8 
The Federal Budget?® shows that this organization uses over fifty high 
grade technical specialists and as many assistant technicians covering 
professions including physicist, chemist, metallurgist, petrographer, 
spectrologist, dermatologist, agronomist and many others®® all direct- 
ing their cooperative efforts to the identification of criminals by 
scientific rather than by logical methods. 

The reader can probably add many more examples from his own 
experience of how numerous scientific methods and devices are used 
to study the efficiency in operation of rules of law. 


EXPERIMENTAL JURISPRUDENCE IN ACTION 


As a matter of fact, there are now functioning in our society many 
examples of complete systems of scientific law making and testing. Two 
of the best follow. 

In the field of traffic law it had long been thought by law makers 
that twenty miles an hour was a proper speed for city traffic and that 
stop lights on all dangerous corners could prevent accidents. During 
the last two or three decades traffic engineers with delegated powers of 
lawmaking have begun to investigate these “obvious natural law 
theories” with startling results. A single example will suffice.4! It was 
observed that at a certain cross-road an unusual number of accidents 
were occurring. The city fathers immediately concluded that the ob- 
vious thing to do was to put in stop lights; but when these were in- 
stalled, to their consternation, accidents increased. They then called 
in a traffic engineer. After studying the situation with radar speed 
recorders, automatic counting machines, statistical correlations and 
other devices of modern science, and relying on previous experiments, 
he changed the rule of law from a traffic signal to two psychologically 
tested stop signs on one of the intersecting roads. The town fathers 
were certain that’the traffic engineer was obviously wrong; but a 
further study revealed that the new device reduced accidents over 
similar periods of time in a ratio of from fourteen to one, while at the 
same time speeding up the traffic. 

Through this process of passing laws, observing their effect on 
society and —- them ey: the field of traffic pens 
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28 For many of the omnis scientific techniques used see O'HARA & OSTER- 
BURG, CRIMINALISTICS (1949), 

29 The Budget of the United States 705 (1951-52); Id. Appendix 281. 

30 Personal Services in the F. B. I. Laboratory, F. B. I. Law Enforcement 
Bulletin (Oct. 1947). 

31 This is taken from an actual traffic study by engineers of the Nebraska 
Bureau of Roads and Irrigation. 
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has now developed into such a complete science? that most enlightened 
communities have delegated the entire structure of traffic laws to 
trafic engineers, who take past rules of law suggested by reason and 
subject them to scientific verification. Strange to say, speed limits 
under this system operate better from fifteen to fifty miles an hour 
within cities, and the most successful rules seldom correspond either 
with those indicated by reason or by a majority vote. 

The development, enforcement and amendment of laws governing 
public health constitute a second example of the use of the methods 
of experimental jurisprudence to improve law making and enforce- 
ment. The manner in which the United States Public Health Service 
has studied and developed laws governing the production and distri- 
bution of milk are indicative of methods used in other fields as well. 
Since the Public Health Service is primarily a scientific body, it does 
not, in approaching its problem of regulating health by law, rely solely 
upon the natural law methods of reason or inspiration. 

Since the turn of the century this organization has been studying 
the effect upon public health of the production and distribution of 
milk.3% From these studies there have emerged a series of advances 
recommended for adoption at both city and state level. The results of 
the adoption of such statutes upon public health and milk-born 
epidemics in various localities were studied over a period of years,34 
and as a product of the research there has emerged a model Milk 
Ordinance and Code recommended by the Public Health Service*® 
which has been adopted with only slight variations in over two 
thousand communities in thirty-four states ranging in population from 
one thousand to over three million.*® 

After the model ordinance is passed there follows a series of studies 
to determine the effectiveness of enforcement, including ratings of the 
various producers and distributors to determine the extent to which 
they are complying with the new code.*? The effect of the code upon 


82 A description of this science in terms of experimental jurisprudence ap- 
pears in Beutel, Traffic Control as Experimental Jurisprudence in Action, 31 NEB. L. 
Rev. 349 (1952). 

33 See excellent summary of this history, Moss, Milk Investigation of the 
U. S. Public Health Service, 3 Jour. oF Mik TECHNOLOGY 145 (1940). 

34 For example see, Fuchs and Kroeze, Results of the Operation of Standard 
Milk Ordinance in Mississippi, 45 Pus. Heartu. Rep. 1412 (1930); Clark and 
Johnson, Results of the Operation of the Standard Milk Ordinance in Missouri, 
46 Pus. HEALTH Rep. 1413 (1931). 

35 Milk Ordinance and Code, (Fed. Sec. Agency 1939) P. H. Bul. No. 220. 

36 List of Communities in Which Milk Ordinance Recommended by the 
Public Health Service is in effect, Fed. Sec. Agency, Division of Sanitation (Nov. 
1950) ; note 33 supra. 

37 For example see, Report of Milk Sanitation Statutes, F. S. A. Form P. 
A. S. 842 (SE) Rex 3-50; Milk Sanitation Ratings 66. Pus. HeattH Rep. 1086 
(1951). 
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ileal : , a 
the communities involved is also the subject of careful scrutiny by 


staff experts of the Public Health Service. The findings of their re- 
search is then channeled back into amendments to the Model Code, 
and the process of study is again repeated.%§ 

At the present time the National Research Council is cooperating 
with the Public Health Service to study the effectiveness of sanitary 
milk and ice cream legislation throughout the entire country.2® When 
this study is completed there will undoubtedly follow further sug- 
gested amendments to the laws in question. 

Thus, even where laws are based upon a scientific fact finding 
process in aid of the reason which lies behind them, and where the 
best devices of modern science are brought to bear to aid the law 
maker in his initial attempt to draw the legislation for the public 
health, it is found to be useful and profitable to make objective 
studies to find out the extent to which the statute actually accomplishes 
its purpose. 

In like manner experimental jurisprudence is being applied in 
the field of city planning, airplane traffic control and in many other 
places. In each of these areas it has been shown that the best rule of 
law to fit a particular situation can be reached, first by the natural law 
process of reason; but the rule so obtained must be checked by a team 
of scientists who experimentally measure the results of the law in 
operation against actual conditions as they exist in society. When this 
is done the validity of the law to fit the nature of things can be verified 
or improvement suggested. 


In the larger fields reliance can also be placed upon scientific 
experimental methods to discover the best law to be used in a parti- 
cular situation and the jural law or reason which lies behind its 
successful application. One can in the outset, if he desires, use divine 
inspiration or reason to determine what a law ought to be if only he 
will check it against the facts of life. When it is so checked it often 
develops that the experimental jural scientist seems to have a better 
receiving set from the source of all wisdom about law than does either 
the cleric or the philosopher. This experimental process may be long 
and complicated in some cases; but is no more expensive than other 
fields of science. Recently the Air Force has planned to spend over 
a billion dollars to build a wind tunnel to test super-sonic full sized 





88 Fuchs, Recent Amendments to the U. S. Public Health Service Milk Code, 
11 Jour. of Mitk TecHNoLocy 149 (June, 1948); Black, Effect of Contemplated 
Changes in Standard Methods, 11 id. No. 4. (Aug. 1948); Thomas, Levine and 
Black, Studics Showing the Effect of Changes in the (9th) Edition of Standard 
Methods in Relation to the Bacteriological Analysis of Milk, 38 AM. Jour. OF PUB. 
HEALTH 233 (Feb. 1948). 

89 See preliminary Report, Dahlberg and Adams, Sanitary Milk and Ice Cream 
Legislation, Nat. Research Coun., Bul. No. 121 (July 1950). 
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planes and missles. Think what a real experimental juridical science 
could do with a fraction of this amount of money applied to the 
testing of the validity of public laws. 

The devices and machinery are available or can be created. It is 
no longer necessary to return to Aristotle and Aquinas or to rely alone 
upon reason, rhetoric, word mongering, popular vote or revolution, 
to determine the validity or efficiency of a law. 








Natural Law and Legal Positivism* 


ANTON-HERMANN C. CHRoust** 


A frequently heard complaint among present day lawyers and 
jurists is that they can no longer look to real legal authority. We 
have just been told by Julius Stone that even the slender traditional 
authority of the common law, the “jurisprudence of stare decisis,” is 
at best a wishful thought!! Our learned judges, speaking from the 
highest tribunal, are bluntly informing us that their decisions are 
valid for one day and that day only. How, then, can we resort to 
authority, if we are surrounded by what might be called an anti- 
authoritarian experimental jurisprudence, already degenerating into 
a purely experimental “method of social engineering.” 

The advocates of this social experimentation admit that if there 
is at all such a strange thing as law or justice, it is at best a crudely 
pragmatic hit and miss affair. We might even use reason as an instru- 
ment to find out something about the law. But, again, we have been 
told by philosophers now in fashion that reason is an instrument to 
be used sparingly and then only as a means of clarifying what comes 
to us by experience. And experience—the positive law—itself has be- 
come a tenuous term which today is more elusive than ever. 

It is suggested here that we should define natural law above all 
as a “knowledge situation” or “truth situation” which renders the 
term law in a broader sense than the legal positivist or realist would 
probably concede. 

In other words, law is interpreted here to include a type of under- 
standing which to some extent is outside the narrow limits drawn by 
the legal positivist, without thereby becoming “illegal” or “irrational.” 
We shall attempt to indicate that natural law is a form of eminently 
valid legal knowledge; that like all other forms of valid knowledge it 
consists of critical judgments organized in a coherent body of super- 
sensorial data; and that these judgments are based on reason and fact 
as well as the rational awareness and acceptance of the existence of 
objective values, standards, or norms of proper conduct. At the same 
time natural law constitutes a form of legal knowledge which cannot 
be restricted by legal empiricism to judgments confirmed by what 
courts, legislators, or administrative agencies actually do or have done 


*This paper was delivered at the annual meeting of the Association of American 
Law Schools, held at Denver, Colorado, December 27-30, 1951. 

** Associate Professor of Law, University of Notre Dame, College of Law. 

1 Cf. Julius Stone, Fallacies of the logical form in English law: A study of 
stare decisis in legal flux, in INTERPRETATIONS OF MODERN LEGAL PHILOSOPHIES, 
Essays IN HONOR OF Roscoe PouNb 696-735 (Paul Sayre ed. 1947) . 
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in a given situation. This knowledge which stands for natural law is 
tantamount to the apprehension of certain decent propositions as well 
as their rationally cogent implications. Hence we shall conclude that 
natural law is above all not so much the establishment of a particular 
and limited legal datum or the description of such an isolated datum, 
but rather the fuller realization of all relevant legal data and their 
ultimate overall significance. Being able to point out the profounder 
meaning of the many and at times confusingly complex legal facts by 
showing us their inner structure, natural law can also tell us what the 
presuppositions are which enable us to deal with all these facts in an 
intelligent manner. 

Properly understood, natural law will not ignore or discriminate 
against the present status of social, sociological, or legal theories con- 
cerning the derivation and validation of certain ethico-practical 
judgments or facts. Neither does it depreciate an empirical explanation 
of the multifarious experiences that comprise legal controversy, legal 
adjudication and law-making. 

Natural law, by conforming to the dispassionate process of in- 
telligent argument, claims truth for the judicious assertion that the 
world as a whole no less than our total legal experience furnished 
actual support for the significance of values and objective standards. 
In this, natural law contributes decisively to the translation of mere 
hopes or dreams into the actual realization of what is good, true, and 
just. It is also declaratory of an eminently decent and intelligent at- 
titude which continuously asserts that the standards of right and wrong, 
good and evil are real and as such are truly effective in the lives of 
men. It implies, finally, that any legal knowledge situation which fails 
to take account of these standards and their practical effectiveness, is 
incomplete and as such no true legal knowledge situation at all. 

Although natural law at times lacks the detailedness and _ part- 
icularization of the positive law, like every form of rational knowledge, 
it presupposes participation in fundamental relationships which are 
reasonable. In this it signifies also a well grounded understanding of a 
basic situation expressed in rational judgments. In addition, natural 
law stands for what we may call a basic loyalty to something eminent- 
ly intelligent in the domain of human conduct and human relations. 
Hence it is also a body of convictions as well as rational conclusions 
declaratory of the appropriateness of certain intelligent and _ vol- 
untarist commitments. It might even be called a devotion to perfection. 

Such commitments, to be sure, cannot always be verified empirical- 
ly, particularly not by the positivist or realist who insists on limiting 
the meaning of law to whatever is done officially by the courts, the 
legislators, or the administrative agencies. But even the most adamant 
realist would not really deny that natural law, which he probably 
would call a “belief,” leads to a kind of assurance which cannot be 
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considered more arbitrary than the positivist or realist position itself. 

The positive law, which is a purely experimental knowledge 
situation, also claims to be true—a claim which must still be submitted 
to the approved tests of truth. Obviously, the positive law cannot test 
itself as regards this particular claim. For what sincere legal positivist 
or realist could really tell us which of two decisions is “the correct one,” 
and which is “the false one.” And still he is somehow aware that one 
of these two decisions is the “correct one” or at least the one he “likes 
better,” unless he would concede, in a spirit of cynical resignation, 
that “correct” is whatever the last and hence technically unimpeach- 
able court of appeals has said in its latest decision. But such a dis- 
pirited surrender to mere “legal do-ism” cannot satisfy and never has 
satisfied the more ambitious mind. 

Some opponents of the natural law might point out here that it 
has not as its primary object theoretical truth, at least not according 
to their pragmatic or realist conception of truth; that it has not the 
detached impartiality which is considered by the scientific realist, 
positivist, or semanticist an indispensable part of the truth seeker’s 
attitude. But what does he actually mean by truth? Truth to him is 
perhaps contained in the following formula: Any assertion which is not 
an assertion of fact is not a true assertion; any assertion of fact which 
is not based on sense experience is not a true assertion of fact; any 
sense experience which cannot be verified by scientific experiment is 
not a true sense experience; and any scientific experiment which does 
not lend itself to quantitative measurement is not a true scientific 
experiment. But what bearing has all this on the problem of law? 
How can this formula be transposed into the domain of legal science? 
Let me suggest the following answer: in the light of such a naturalistic 
view, and in keeping with the now so prominent faith in “scientific 
realism,” psychologism, or plain statistical method, the truth meaning 
of law would have to be reduced to a quantitative analysis of glandu- 
lar secretions, appetitive droolings, and reflex, random, or artificial 
responses to stimuli. Obviously, the truth situation connected with 
natural law does not meet these particular truth requirements. 

But if we are willing to concede that the methods with which we 
seek truth are so complex and often so different from one another that 
different forms of approach to truth at times become necessary, then we 
may discuss natural law as a truth situation. Hence the argument in 
favor of natural law will rest on the assumption that the approach to 
natural law requires a different and less restricted method than a 
purely realistic treatment of the law, often referred to as “legal 
scientism.” If, in other words, we should admit that there exists a 
type of truth which we affirm even through its complete verification 
by sense data, sense observation, and quantitative experimentation 
alone is beyond our reach, then a more fruitful approach to the larger 
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legal truth situation may be established. Perhaps the most eloquent 
defense of this broader view on the legal truth situation is stated by 
William James in a letter addressed to Professor Leuba: “I find it 
preposterous,” James claims, “that if there be a feeling of unseen 
reality shared by large numbers of men in their best moments, 
responded to by other men in their deepest moments, good to live by, 
strength-giving—I find it preposterous, I say, to suppose that the good- 
ness of that feeling for living purpose should be held to carry no ob- 
jective significance, and especially preposterous if it combines har- 
moniously with our otherwise grounded philosophy of objective 
truth.’’? 


In a general way the legal positivist or realist starts out with the 
ambitious but never realized claim that he would establish once and 
for all the foundation of legal truth. Putting the emphasis on certainty 
and clarity at the expense of its range and profundity, he has gradually 
and progressively restricted the area to which the term “law” can be 
applied. No one, to be sure, will quarrel with a procedure which, if 
applied to a limited field of human understanding and human in- 
quiry, assists us in distinguishing what from the standpoint of purely 
experimental knowledge is clearly known, and what is less clearly 
known. But this method certainly goes too far when, as a by-product 
of this procedure, the domain of the less clearly known—less clearly 
known according to the truth criteria of the positivist or realist— 
suddenly becomes the unknowable or not-know or, as in the case of 
natural law, the “non-sensical.” Issues and problems which are at best 
but dimly perceived by the positivist or realist, and which do not 
lend themselves to quantitative analysis or statistical experimentation, 
are thus banished in a rather arbitrary manner from the area of the 
total truth situation and simply declared the equivalent of matters 
which are not known at all. 

Many jurists have looked to legal positivism or realism for a 
scientific solution to the many complex questions posed by the law. 
They hoped that this positivism would offer some intelligent answer 
to the many vexing problems connected with the law. But they were 
sorely disappointed. For the only real answer which legal positivism or 
realism can offer to the problem of law is in fact the denial of the 
significance of the problem itself. What the legal positivist can actual- 
ly supply is nothing other than a factual description or recitation of 
decisions, statutes, procedural rules, or perhaps congressional debates 
in terms of naive observations or manipulations. But what might be 
fully adequate for the descriptive sciences, could be and probably is, 
somewhat inadequate for the solution or understanding of the many 





2 Quoted in 2 RALpH B. Perry, THE THOUGHT AND CHARACTER OF WILLIAM 
James 350. 











182 OHIO STATE LAW JOURNAL [Vol. 13 


problems arising from the practically significant conduct of man. 
Hence we might ask here the question whether this kind of scientific 
simplicity in the province of experimental knowledge is not won at 
the dire expense of adequacy in our treatment of the problem of legal 
knowledge in general, in that we lose at the outset every chance of 
expanding the domain of truth and the area of the knowable. Because 
in doing this we refuse at the very outset to admit the possibility of 
such an extension beyond mere sensate experience and experiment. 
At this point we should also inquire whether the positivist or 
realist position itself is not confronted with serious difficulties of its 
own: the positivist must assume without proof the accessibility of the 
past through memory; the communication or communicability of 
ideas, concepts, or symbols through identical meaning; the consonance 
of other experiences with his own; the acceptability of his hypotheti- 
cal purpose; the dependability of induction; and the validity of his 
insight into logical relations as well as into the connection between 
initial hypothesis and final verification. All these “postulates,” on 
which he bases his whole method, his procedures, and, hence, his 
whole claim to truth, are nothing but “gratuitous dogmas.” The 
exclusive reliance on actual pronouncements of the courts, the dicta 
of legislators, or the acts of administrative agencies, in itself always 
implies and presupposes the assumption of, and reliance on, something 
more than these pronouncements. And finally, we should also point 
out that by his reliance on actual pronouncements, he is forced to 
assume the existence of other minds—an assumption which he himself 
cannot verify satisfactorily by his own scientific method. But he must 
nevertheless make this unscientific and, as a matter of fact, totally un- 
warranted assumption—unwarranted from his own point of view—in 
order to justify his own use of intersubjective language and symbols. 
In sum, the legal positivist or realist always assumes or pre- 
supposes certain “unscientific” beliefs which, in the final analysis, turn 
out well for him. These beliefs actually do not belong in the province 
of verifiable sense-experience, but are outside the particular truth 
situation which he so jealously tries to establish and defend. The legal 
positivist or realist openly scoffs at such “bed-time stories” as the 
“moral dignity of man” or the “natural rights of man.” But from 
experience we know that in practice there is hardly a more eloquent 
claimant of these rights than the legal positivist or realist who spends 
most of his time disproving “scientifically” the very existence or truth 
of these rights. Since natural law frequently fulfills the latent purposes 
even of those who rebel against it, it seems to provide also for those 
who are totally blind to its existence. Hence the question arises 
whether we are actually improving the total legal knowledge situation 
by following the positivist position in refusing to permit the term 
knowledge or truth to be applied to insights which are the result of 
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analysis of a body of given facts. The intelligent person, it appears, is 
always suspicious of those efforts to establish truth which limit them- 
selves to mere sense perception and sense data. He consistently denies 
the existence of a purely experimental knowledge or truth situation. 
At the same time, in one way or another, he emphatically disclaims 
that all super-sensual assertions are meaningless. He insists that, if 
certain assertions made by positivist philosophers are provisionally ac- 
cepted as true, then we should also investigate the assertions made by 
non-positivist philosophers. 

Whenever we are dealing incompetently with a type of knowledge 
such as natural law, we are apt to tread on perilous ground. It appears 
that the perils of natural law arise from several sources. One peril 
stems from a shocking misunderstanding or misconception of natural 
law. Another proceeds from the unwillingness of some men to face 
its demands whenever these demands are opposed to their prejudices, 
traditions, interests, or aspirations. These men, at least outwardly, 
“accept” natural law by professing to be its supporters. But actually, 
in the application of its principles to social problems they succeed in 
undermining it in the eyes of its adherents and the sceptic. A third 
peril arises from the failure to re-apply the principles of natural law 
to changing conditions and changing needs. This peril becomes parti- 
cularly serious in times of crisis or rapid socio-economic change. We 
may, for instance, falsely identify natural law with an established 
economic, political, or social system, or, on the other hand, we may 
be so convinced of the desirability of a new economic or political order 
that we are inclined to abandon the principles of natural law alto- 
gether in order to bring about this new economic, social, or political 
system. We may even be so misguided about the meaning of natural 
law that we claim thereby to be setting up a new and allegedly superior 
kind of natural law. 

Hence there seem to be five major difficulties with natural law 
which we have often experienced from the manner in which it is being 
treated by certain questionable experts on the natural law. The first 
difficulty is caused by a misunderstanding which proceeds from the 
methods applied by some of the defenders of natural law. This parti- 
cular defense overlooks four important factors: First, it is made in 
behalf of all manner of conflicting notions as to what constitutes 
natural law; secondly, the rather crude but frequently encountered 
efforts to identify natural law exclusively with property rights at the 
expense of human rights at times have actually turned it into the 
handmaid of unrestrained greed and economic domination; thirdly, 
there is always a glaring incongruity between the notion of a natural 
law which gives special favors to one, while at the same time denying 
the other the prerequisites of a minimum of decent human existence 
—and the idea of the universal validity of the natural law advanced by 
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the defenders or authors of such a “preferential natural law”; fourthly, 
the manner in which this type of preferential natural law is woven 
into the general fabric of legal ideas and the concept of universal 
justice approved by ordinary standards arising from common and 
healthy experiences, has never been satisfactorily explained. 

The second difficulty about natural law arises from the frequently 
reiterated claim that some men possess what I would call a mystical 
experience of natural law—an immediate and personal conviction 
which supposedly reveals to some select people the “mystery of natural 
law.” In essence, this particular attitude towards natural law is merely 
another form of “special revelation” frequently claimed by such 
clairvoyants as Hitler or Stalin. 

The third difficulty about natural law seems to be related to the 
question as to how its principles could be applied to an existing, that 
is to say, historically developed socio-economic situation. This acute 
and perhaps even crucial problem is often disposed of in a most per- 
functory, not to say callous and irresponsible manner. The historical 
complexities of the many economic, social, political, and moral issues 
to total human existence thus remain wholly unrelated to the natural 
law principles professed. Such an attitude towards natural law is 
clearly one of shallow generalization bordering on meaningless or 
platitudinous equivocations. 

The fourth difficulty about natural law comes from an uncritical 
definition of natural law, coined and employed by people who have 
tried to manipulate natural law and its meaning in order to advance 
selfish interests or to defend, on an allegedly super-natural basis, what 
nature and natural reason have unmasked as being indefensible. In 
their hands it has become a more or less systematic effort to justify 
strange practices of somewhat objectionable men trying to use and 
abuse some of the loftiest aspirations of mankind for their own crude 
purposes. By its very motives and results this type of natural law 
stands condemned in the eyes of all intelligent and decent men. 

The fifth and perhaps most serious difficulty about natural law 
must be recognized in the fact that natural law has been invoked, 
though falsely, by certain questionable experts on the natural law in 
order to justify, and even glory in, their anti-intellectual, anti-progres- 
sive, and anti-humanitarian bias. This irresponsible and immoral 
policy, parading under the name of natural law, has done almost 
irreparable damage to the cause of natural law. It has, in many in- 
stances, alienated from the natural law many people who, under more 
favorable circumstances, would have become its most persuasive ad- 
herents and spokesmen. 

Some people seem to be ready to take natural law for granted— 
to regard it as something self-explanatory. There are indeed those 
who sing its praises, as there are those who denounce it. But there are 
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only a very few who genuinely study and properly interpret it. When- 
ever we think that natural law, being something allegedly self-explan- 
atory, needs no explanation or special understanding, we are particular- 
ly apt to misunderstand it completely. It is most deplorable that this 
thing called natural law frequently is not deemed to need or deserve 
the patient and faithful exercise of the intelligence we apply to so 
many things which matter to us much less. Here as elsewhere we fail 
to see the importance of things we simply take for granted. But this 
alleged familiarity with natural law may in fact breed misunderstand- 
ing and even contempt. Many advocates of the natural law, aside from 
clinging to antique expressions, outmoded conceptions, or outworn 
phrases of the past, also make the serious if not fatal mistake of limit- 
ing both its meaning and content to thunderous and often ill-advised 
tirades against legal positivism, legal pragmatism, and legal realism. 
Such a purely negative attitude, aside from being totally devoid of any 
constructive or positive elements, is not apt to clarify what natural law 
actually means and for what it stands. 

Natural law, by its very definition, reflects the true dignity of 
individual man as a person and as a social being. By giving expression 
to elementary human interests and aspirations, it endows man with the 
power to assert himself within proper limits and to work out his own 
happiness. But these powers or rights of every human individual do 
not presume his independence of other individuals. They do not 
separate his affairs or interests from the affairs or interests of other 
men. They do not permit him to conduct his affairs without concern 
for the effects which his actions may have upon other men. Natural 
law, by succeeding in making man aware of fundamental rights or 
powers to act, assures him a moral equality in the exercise of these 
rights. Under natural law one man’s rights are another man’s ob- 
ligations. No man can claim rights the exercise of which is demonstrab- 
ly injurious to another man. And no man has a right to exploitation. 
For natural law, properly understood, will never condone man’s in- 
humanity to man. It does not merely establish the liberties and rights 
of individual man, but also the liberties, rights, and obligations of 
social man. It sustains man’s claim as a person; it affirms his quality 
as an individual human being. At the same time it confronts man with 
serious social obligations. Hence natural law is not merely a body of 
rights, often loosely referred to as “the liberties of the individual.” 
Such a generalization is both thoughtless and dangerous in that it 
connotes “rights in detachment,” that is, rights apart from the human 
community and rights unrelated or even antagonistic to the common 
good and the common welfare. It is dangerous in that it conceives of 
the individual as existing in a social vacuum; and in that it completely 
ignores the question, so basic to natural law, how far can one’s liberty 
or one’s rights co-exist or conflict with the liberties and rights of others, 
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and how far certain liberties and rights of some individuals can be 
adverse to certain liberties or rights cherished by others, or even to 
the elementary needs of life itself. Natural law by its very nature is the 
great and eternal restraint imposed on all men by virtue of their 
humanity. Because of the failure to perceive this, a gross and vulgar 
individualism or naturalism has frequently paraded itself as natural 
law or natural rights. 

There exists also an alarming confusion concerning the relation 
of natural law and human equality. Natural law, by assuring all men 
of certain fundamental rights, also assures them of a moral equality 
in the exercise of these rights. Now it is claimed that men cannot 
exercise their natural rights effectively unless they are equal in all 
other aspects as well. This claim is justified to a degree, and then only 
if the problem of limitation is clearly understood. For beyond certain 
limits equality and liberty may become opposed to one another in 
that the passion for equality can destroy liberty. Any attempt to 
achieve absolute equality would most surely result in regimeatation 
or totalitarianism in one form or another. The kind of equality which 
is most clearly in harmony with natural law is the equality of op- 
portunity in order that all men may develop their natural gifts and 
talents to their own advantage and the service of the common good. 
This equality of opportunity, proclaimed by the natural law, is based 
on the realization that man has his irreplaceable worth and irrepres- 
sible dignity. By conferring as well as declaring the equal dignity of 
all men, natural law actually combines opportunity with dignity— 
the opportunity to realize one’s own moral nature and thus live in 
accord with one’s own dignity. 























A Projection for the Revaluation 


of Unfair Competition 


Ervin H. PoLtack* 


“The world is still deceiv’d with ornament. 
In law, what plea so tainted and corrupt 
But, being seasoned with a gracious voice 
Obscures the show of evil? In religion, 

What damned error but some sober brow 
Will bless it and approve it with a text, 
Hiding the grossness with fair ornament? 
There is no vice so simple but assumes 
Some mark of virtue on its outward parts.” 
Shakespeare, The Merchant of Venice, 
Act III, Se. I. 


INTRODUCTION 


The rubric of unfair competition is peculiarly American in its 
origin and application.! While the term has not been used generally 
by the English courts they have applied its principles under the 
heading of “passing off.”? The American concept of unfair competition 
originates from the cases which relate to the appropriation of trade- 
marks and trade-names.* In its early form, the common law doctrine 
of unfair competition was limited to “passing off” cases, the practice 
of diverting business by falsely representing the articles being sold as 
being those of a competitor.* 

Unfair competition is an elusive term and does not lend itself 





*Associate Professor of Law and Law Librarian, College of Law, The Ohio 
State University. 

1 PoLLock, Law oF Torts 248 (14th ed. 1939). 

2 Pollock notes the absence of the term but not of the concept in English law. 
PoLtock, ibid. But cf. Pittsburgh Athletic Co. v. KOV Broadcasting Co., 24 F. Supp. 
490, 493 (W. D. Pa. 1938) in which the court opines that “the doctrine of unfair 
competition is not recognized under the English Common Law.” 

3 See Handler, Unfair Competition, 21 Ia. L. Rev. 175, 182 (1936). For other 
articles on the historical development of unfair competition see Chafee, Unfair 
Competition, 53 Harv. L. Rev. 1289 (1940); Haines, Efforts to Define Unfair Com- 
petition, 29 YALE L. J. 1 (1919); Jones, Historical Development of the Law of Bus- 
iness Competition, 36 YALE L. J. 42, 207, 351 (1926-1927). See also 1 Nims, THE 
LAw OF UNFAIR COMPETITION AND TRADE-Marks Ch. 1 (4th ed. 1947); DERENBERG, 
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Law OF TRADEMARKS, TRADENAMES AND UNFAIR COMPETITION 40a (4th ed. 1924). 

4 OPPENHEIM, UNFAIR TRADE Practices 44 (1950). 
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easily to definition, for, as Professor Handler has observed, the phrase 
“embodies a conclusion rather than the means of determining the 
legality of business behavior.’”® The conflicting and diffusive economic 
philosophies of businessmen, of judges and of legislators have added 
to the difficulty of marking out a plane of competition consonant with 
qualitative competitive standards. 

The elasticity of business morality in the drive for trade has also 
had a retarding effect upon the development of superior rivalry 
standards. Thus, the precepts formulated by the courts reflect the 
various business codes and philosophies, for no unfair or excessive 
commercial practice could survive without the support of the majority 
of the men active in a trade. This is almost an aphorism since “the 
men engaged in business make the rules of the game, legislatures and 
courts to the contrary notwithstanding.”’6 

Early direction for the formulation of legal sanctions was given by 
Economist Henry Carter Adams when in 1887 he developed the con- 
cept of a legal plane of competition. Adams maintained that when the 
majority of competitors were in accord as to a business procedure and 
a minority of their group refused to abide by the practice, the law 
should give support and sanction to the majority. Thus, he contended, 
a legal plane of competition, higher than can be developed in the 
absence of legal force, would evolve.” 

In this manner the courts expanded the concept of unfair com- 
petition to narrow the gap between the law and the public conscience. 
However, the courts have not followed any rigid or inflexible doctrines 
as to when they should interfere to prevent unfair business methods. 
Each case is considered in the light of its particular facts,8 the courts 
being guided in each instance by what has been been called “the 
principles of old-fashioned honesty.”® Quite naturally, such vague, 
general notions bred disparities, inconsistencies and conflicts in the 
law, a weakness not denied by the courts.!° Yet, any other approach, 





5 Handler, op. cit. note 3, at 175. 

6 Williams, The Federal Trade Commission Law, 63 ANNALS 3 (1916). 

Mr. Justice Douglas recently gave further implementation to this thought when 
he said: “Law provides many sanctions against conduct which society condemns. But 
law is not and never can be the repository of our entire moral code. It deals only 
with the more extreme and more severe instances of immorality.” Douglas, Honesty 
in Government, 4 OKLA. L. REv. 279, 280 (1951). 

7 Adams, Relation of the State to Industrial Action, 1 PUBLICATIONS OF THE 
AMERICAN Econ. Assn. No. 6, 43-44, 46-47 (1887), as cited by Oppenheim, op. cit. 
note 4, at 2. 

8 Jewel Tea Co. v. Kraus, 187 F. 2d 278, 282, 88 U.S.P.Q. 14, 16 (7th Cir. 1950). 

9 Ibid. 

10 Jd. at 15. In Premier-Pabst Corp. v. Elm City Brewing Co., 9 F. Supp. 754, 
760, 23 U.S.P.Q. 84, 89 (D. Conn. 1934) this criticism was expressed as follows: “It has 
been stated by eminent authority that in cases of unfair competition, such conduct 
is wrongful as ‘shocks the judicial sensibilities.’ This, however, is observation upon 
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it was feared, would have produced a rigid, mechanical jurisprudence 
which might have had a seriously deterring effect upon American 
commercial activity and our economic progress. 

Nevertheless, in the numerous court decisions rendered during the 
past two hundred years which affect American business practices, 
certain general principles have been formulated. These concepts, a 
few of which are summarized below, embody the various philosophies 
for preventing trade abuses. 

The underlying, early doctrine, that it is wrong for a businessman 
fraudulently to sell his goods as and for those of a competitor, was 
applied in cases involving misrepresentation by word (“passing off’) 
or by conduct (wrongful appropriation of trade-marks).1! This 
doctrine has been extended to the copying of labels, packages, color, 
wrappers, dress, form and appearance of goods. Therefore, “unfair 
competition in trade is not confined to the imitation of a trade-mark, 
but takes as many forms as the ingenuity of man can devise.” 

Inevitably, the courts were compelled to extend the doctrine to 
include other competitive practices which were designed to injure a 
rival’s business. As one court clearly summarized the problem, “ 
in the march of commerce, skulduggery seems to have kept abreast of 
science in inventiveness, so that new and more subtle means were found 
to violate the right of identity by introducing confusion into the 
public mind; much as sly innuendoes were substituted for cruder 
words wherewith to sap and destroy reputations. On the whole these 
subtleties have found small favor with the courts. . . .”8 

The unfair methods were extended to include interference with 
contractual relations; disparagement of product, title and business 
practices of another; the use of illegal methods to attract customers; 
intimidation, coercion and molestation of competitor’s customers; 
and the appropriation of values created by another.!* 


Tue Osyjectives Or THE LAw Or UNFAIR COMPETITION 


The legal foundation of unfair competition is judicial in origin. 
The courts have developed the concept within the frame-work of equity 
to prevent enrichment at the expense of what another has created.'® 





the law, and not a statement of the law itself. For the law is said to be a rule of 
human conduct, and surely the honest but perplexed man of business (like the nisi 
prius judge) can derive little practical guidance from such an observation.” 

11 Premier-Pabst Corp. v. Elm City Brewing Co., ibid. 

12 Manitowoc Malting Co. v. Milwaukee Malting Co., 119 Wisc. 543, 546, 97 
N.W. 389, 390 (1903). 

13 Premier-Pabst Corp. v. Elm City Brewing Co., op. cit. note 10, at 759. 

14 The articles and treatises listed in note 3 document these propositions. 

15 Sunbeam Corp. v. Sunbeam Furniture Co., 88 F. Supp. 852, 85 U.S.P,Q, 58 
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However, there is no universally accepted rationale to form the basis 
for the relief provided by the law. Its objectives, which have been 
separately and collectively recognized by the courts, are threefold.1® 
It seeks (1) to protect the honest businessman in the trade to which he 
is fairly entitled; 17 (2) to punish the dishonest trader who attempts to 
take away his competitor’s business by unfair means;1* and (3) to pro- 
tect the public from deception and unfair business practices.'® 

Professor Handler has carefully noted that jurists are in disagree- 
ment as to the basis for this relief.2° Some courts have theorized that 
its objective is the protection of property — custom or good-will. Others 
have supported the view that the economic well-being of consumers is 
the ultimate goal of commercial activity.2! The courts give only passing 
reference to the punishment theory. 

Judge Frank has observed that the bases of the judicial acceptance 
of these concepts reflect, in a measure, the economic theories of the 
times.22_ It would seem that intervention in unfair competition cases 
was first allowed to eliminate the adverse effect of unfair business 
practices on competitors. In the initial application of the doctrine of 
unfair competition, little attention was given to the interests of the 
consumers. 

The appropriation of trade-names developed into a fairly com- 
mon type of unfair competition with almost complete attention given 
by the courts to competitors’ injuries. With the judicial interest 
focused upon the plight of the tradesman, it became increasingly ap- 
parent that the adverse effect of these business activities on the con- 
sumer was being neglected. Therefore, “before long the neglect of the 
consumer in trade-name cases aroused the judicial conscience.”?% 

Judicial awareness of the problem was observed in decisions, 





16 Smith, Kline and French Laboratories v. Clark and Clark, 62 F. Supp. 971, 
66 U,S.P.Q. 440 (D.N.J. 1945); Mark Realty Corp, v. Major Amusement Co., 180 
App. Div. 549, 168 N.Y. Supp. 244 (1917). 

17 Ibid. 

18 Ibid. 

19 Stahly, Inc. v. M. H. Jacobs Co., Inc., 183 F. 2d 914, 86 U.S.P.Q, 131 (7th 
Cir. 1950); K. Taylor Distilling Co. v. Food Center of St. Louis, Inc., 31 F. Supp. 
460, 45 U.S.P.Q. 120 (E.D. Mo. 1940); Standard Brands v, Smidler, 171 F. 2d 34 
(2d Cir. 1945). 

20 Handler, op. cit. note 3, at 183. 

21 Standard Brands v. Smidler, supra note 19. 

22 Ibid. 

23 Id. at 40. Judge Frank illustrates the point by reference to Adam Smith’s 
opposition to the “mercantile system.” Smith argued that the “mercantile system” 
constantly sacrificed consumer interest to that of the producer; thus, under this 
program the ultimate objective of commercial activity was production. Smith dis- 
approved of the system, holding that consumption was the ultimate end and ob- 
jective of production; therefore, producer interest was significant only as a necessary 
means to give support to consumer requirements. 
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which, as apparent after-thoughts, declared that the object of injunctive 
relief was to protect the purchasers from deception. The deception 
was deemed to be economically injurious to the customers. Judge Frank 
has stated that “for years the courts, when granting such protection, 
justified their decisions on the ostensible but unverified ground that 
the customers were being guarded against financial harm.”*4 If the 
buyers had sued, Frank contended, the courts unquestionably would 
have required that they prove the economic loss since in an action for 
deceit a financial loss must be shown. 

While it is correct that an action at law cannot be maintained for 
fraud unless accompanied by damage,”® this principle is not necessarily 
applicable in equity. To illustrate, in order to defeat a suit for specific 
performance of a contract to convey land, upon the ground of fraud, 
the misrepresentation need not result in damage either to the vendor 
or third persons. Thus, equity will not enforce a contract regardless 
of damage if the misrepresentation was intentional, was made to de- 
ceive the vendor and the vendor relying upon misrepresentation was 
deceived by it.?® 

This principle was followed where A obtained by fraud a contract 
from B to convey land on which C had required rights by working and 
making improvements. The injury to the third person was deemed 
sufficient to bar specific performance of the contract.?7 

These circumstances are comparable to trade-name situations 
where injunctive relief is founded upon consumer deception. In neither 
case does equity require proof of damages to a third person as an 
essential element before it will intervene. 

While Judge Frank’s conclusions as to proof of damages may be 
questioned, his criticism of the judicial rule that relief is granted in 
trade-name cases solely upon the ground that customers are being 
protected from financial harm has substantial merit. To illustrate his 
point, Judge Frank describes a situation where the trade-name of a 
soap is imitated. The soaps are identical but the imitator sells his 
product at a lower price. If the sole object were to protect the public 
from economic harm, the imitator would then have a complete defense 
upon a showing that he sold his identical soap at a lower price. Where- 
in, therefore, is there a financial loss which will support the action? 

The quarrel here is not with the result — that the imitator should 
be prohibited from deceiving the public — but with the rationale of 
the courts — that the imitator should be enjoined because of the 
financial harm caused consumers. 

If the courts limited the objectives in the trade-name cases to the 
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25 Morrison v. Lods, 39 Cal. 381 (1870). 

26 Kelly v. Central Pacific R. Co., 74 Cal. 557, 16 Pac. 386 (1888). 
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general proposition that injunctive relief should be granted to protect 
the public from deception, their position would be supportable. But 
they are not content to stop here. It appears that in the early develop- 
ment of the doctrine imitators, in some instances, incidentally produced 
inferior products with resulting financial loss to the public. In those 
cases, the courts modified the rule to state that the second user should 
not be permitted to deceive the public because of the resulting financial 
harm to them. There, deception of the public was not permitted to 
stand independently as a basis for relief. The former proposition then 
in all likelihood was taken over by the courts to cover all trade-name 
cases irrespective of the circumstances creating financial harm to the 
consumer. Hence, the principle was repeatedly invoked by the courts 
without identifying and verifying the economic loss. The result has 
been that both rules, as applied by the courts, have been given the 
same meaning. 

Judge Frank’s criticism, it appears, would have more force if it 
were argued that while in equity deception of the public is a ground 
for interference in trade-name cases, the courts should not encumber 
the rule by unsupported verbal surplusage as to financial harm to the 
public since situations occur where the rule is applied when economic 
harm is non-existent. 

For the most part, however, judicial action is based upon the 
concurrent considerations of injury to a competitor and probable 
deception of the public.28 But this dual concept is of little practical 
significance since, in each case, relief is granted by applying the 
doctrine of secondary meaning. 

Where a businessman passes off his goods or services as those of a 
complainant by imitating a trade-name, a term or the physical features 
first used by the complainant in association with his article, services or 
business, injunctive aid is contingent upon proving that the copied 
name, term or features acquired a secondary meaning. Secondary 
meaning is the association of the name, term or features of the article 
in the public’s mind with the first comer as the source of the product 
in such a manner that the acts of imitation by the second comer in all 
likelihood creates confusion as to its source.?® 

In secondary meaning cases, deception of the public is an essential 
factor for the granting of relief. It is of little consequence, therefore, 
that the protection of the competitor principle be affirmatively stated 
since it is implicit in the deception theory. However, it is conceivable 
that one might give different interpretations to the phrases “confusion 
of the public” in secondary meaning cases and “deception of the 





28 Handler, op. cit. note 3, at 183. 

29 American Fork and Hoe Co. v. Stampit Corp., 125 F. 2d 472 (6th Cir. 1942); 
Nu Enamel Corp. v. Nate-Enamel Co., 151 Misc. 405, 271 N.Y. Supp. 656 (N.Y. Sup. 
Ct. 1934); Sinko v. Snow-Craggs Corp., 105 F. 2d 450 (7th Cir. 1939). 
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public” when used broadly, but such distinction has not been made 
by the courts nor does it appear significant. 

The conflicting explanations as to the effects of unfair trade 
practices on competitive activities illustrate further this lack of court 
agreement. Some courts have stated that the purpose of the law is not 
only to further competition but to destroy monopoly.?® Others have 
taken the narrower view that it aims to foster competition, avoiding 
any affirmative claim as to its effect on monopoly.’ The third view is 
that the legal protection afforded by unfair competition doctrines, such 
as in trade-name cases, does not further competition; in fact, it is 
restrictive in its effect, resulting in lawful monopolies.®? 

However, all are in agreement with the fundamental principle 
that competition in trade is universal, entirely proper and in the 
public interest. Therefore, a businessman has the right to enter an 
established field no matter what its effect on competitors.33 As Mr. 





80 Western Auto Supply Co. v. Knox, 33 U.S.P.Q. 65 (W.D. Okla, 1937), 
reversed in 93 F. 2d 850, 36 U.S.P.Q. 168 (10th Cir. 1937). 

81 Baltimore Bedding Corp. v. Moses, 182 Md. 229, 34 A. 2d 338, 59 U.S.P.Q. 
405 (Md. C.A. 1943). 

82 This view is very effectively presented by Judge Frank in Eastern Wine Corp. 
v. Winslow-Warren, Ltd., Inc., 137 F. 2d 955, 957, 57 U.S.P.Q. 433, 435 (2d Cir. 
1943) and in Standard Brands v. Smidler, op. cit. note 19, at 42. 

38 In New State Ice Co. v. Liebman, 285 U.S. 262 (1932), the United States 
Supreme Court held an Oklahoma statute to be repugnant to the due process 
clause of the Fourteenth Amendment to the Constitution. The Act declared the 
manufacture, sale and distribution.of ice to be a public business and forbad anyone 
from engaging in it without first procuring a license from a state commission. The 
statute also provided that no license was to issue without proof of necessity for the 
manufacture, sale or distribution of ice in the area to which the application applied 
and if the facilities already existing and licensed at that place were sufficient to 
meet the public requirements thereto, the commission could deny the application. 
This state experiment, initiated during an economic depression, restricted the right 
to engage in a lawful private business and was held to be a denial of due process. Mr. 
Justice Sutherland, in the opinion of the Court, stated that nothing was more clearly 
settled than the proposition (quoting from Burns Baking Co. v. Byran, 264 U.S. 504, 
513 (1924) ) that it is beyond the power of the state “under the guise of protecting 
the public, arbitrarily [to] interfere with private business or prohibit lawful oc- 
cupations or impose unreasonable and unnecessary restrictions upon them.” From 
Mr. Justice Brandeis’ dissent in the New State Ice Co. case one reaches the conclusion 
that perhaps the principle is not as clearly settled as Mr. Justice Sutherland believed. 
Mr. Justice Brandeis cautioned the Supreme Court that while it had the power to 
strike down the experimental statute, the Court should constantly be on its guard 
lest it crystallize its prejudices into legal principles. So he stated, “Denial of the right 
to experiment may be fraught with serious consequences to the Nation. It is one of 
the happy incidents of the federal system that a single courageous State may, if its 
citizens choose, serve as a laboratory, and try novel social and economic experiments 
without risk to the rest of the country.” Should we again be fraught with serious 
economic problems, it is not clearly settled what the Court would do if confronted by 
further state “experimentation.” See Mr. Justice Holmes’ dissent in Lochner v. New 
York, 198 U.S. 45, 75 (1905), in which he contended that “ .. . a constitution is not 








194 OHIO STATE LAW JOURNAL [Vol. 13 


Justice Holmes clearly demonstrated, “a man has the right to set up a 
shop in a small village which can support but one of the kind, although 
he expects and intends to ruin a deserving widow who is established 
there already.”8* This principle of free competition remains undis- 
turbed notwithstanding the temporal injury or the damage of inter- 
ference with the deserving widow’s business “when the damage is done 
not for its own sake, but as an instrumentality in reaching the end of 
victory in the battle of trade.’’35 

Nor will the courts enjoin the use of business methods which 
another has conceived and found profitable. To hold otherwise would 
result in the fostering of monopolies and the stifling of competition.*¢ 
Also, the sharing of the good will of an article created by the ingenuity 
and judgment of another businessman, the demand for which has been 
effectively supplied by extensive and consistent advertising, is not, of 
itself, unfair.37 

This thesis was clearly expressed by Judge Yankwich when he 
stated that “under the guise of unfair competition, we should not 
grant to a person a perpetual monopoly which, for lack of invention, he 
is denied under patent law for a limited time. (The principle applies 


equally to trade-mark matters — Ed.) Unless the imitation is of 
structure, form, material and the like, and is so slavish as to tend 
inevitably to deceive the buyer . . . we should not allow . . . [it] to 


become a monopoly.’’88 

Economist Henry Carter Adams was of the opinion that the law 
of unfair competition does not curtail competitive action, being merely 
a determination of the manner in which it may lawfully take place.*® 
This appears to be the more supportable position since this doctrine 
does not prohibit one from engaging in legitimate private business 
activity. The choice of and participation in a business venture is not 
subject to legal control. Restraint relates to the conduct or procedure 





intended to embody a particular economic theory, whether of paternalism and the 
organic relation of the citizen to the State or of laissez-faire. It is made for people of 
fundamentally differing views, and the accident of our finding certain opinions 
natural and familiar or novel and even shocking ought not to conclude our judg- 
ment upon the question whether statutes embodying them conflict with the Con- 
stitution of the United States.” 

84 Holmes, Privilege, Malice, and Intent, 8 Harv. L. Rev. 1, 3 (1894). 

35 Vegelahn v. Guntner, 167 Mass. 92, 106, 44 N.E. 1077, 1081 (1896). 

36 Kaiser & Blair, Inc. v. Merchants Assn., Inc., 64 F. 2d 575, 576, 17 U.S.P.Q. 
357, 359 (6th Cir. 1933). 

87 Kellogg Co. v. National Biscuit Co, 305 U.S. 111 (1938); Coca-Cola Co. v. 
Nehi Corp., 36 A. 2d 156, 60 U.S.P.Q. 345 (Dela. Sup, Ct. 1944), 

88 Joyce, Inc. v. Fern Shoe Co., 32 F, Supp. 401, 405, 45 U.S.P.Q. 243, 247 
(S.D. Cal. 1940). 

89 Adams, Relation of the State to Industrial Action, 1 Pus. oF THE AM. ECON. 
Assn. 43 (No. 6, 1887) . 
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of doing business. The objective is not to restrict quantitatively or 
competitively those who may engage in a business pursuit but to re- 
strain all comers from such business conduct as is deemed to be unfair. 

Since some business activities are based solely on the imitation of 
financially successful and accepted trade-names and products, pro- 
hibitions as to the copying of established names or significant com- 
modity features frequently result in a reduction in the number of 
participants in business ventures. Whether such limited restrictions 
constitute legal monopolistic practices depends essentially on the 
meaning given to the word “monoply.” Differences of opinion exist as 
to whether proscription of these unfair trade practices is “monopolistic” 
in character. However, it is not the purpose here to dwell at length on 
a related problem in semantics. More significant, for present con- 
sideration, are the differences of opinion which exist regarding the 
meaning and objectives of unfair trade practices. These conflicts and 
distinctions, as they relate both to the extension of doctrines and to 
the application of established principles, reveal the need for a thorough 
revaluation of the basic concepts of trade practices and refinement 
of judicial case treatment.*® 


TueoriEs Or LIABILITY — NOMINATE AND PRIMA FACIE TorTs 


Differences exist not only within the frame-work of unfair com- 
petition but also as between the theories of tort liability. The two basic 
theories of liability are: (1) The nominate torts and (2) the prima 
facie torts, the former being the more generally accepted doctrine.*! 

The nominate torts theory holds that all actionable wrongs must 
be brought under a specific tort which is judicially recognizable, such 
as negligence, deceit, malicious prosecution, etc. While under the 
early common law there was no tort called “unfair competition,” 
certain unfair trade practices were categorized under other recognized 
torts. Eventually, these practices, developing from the conventional 





40 More than ten years ago Professor Chafee expressed the opinion that the 
time was “ripe to extend unfair competition over all it popularly means, namely, 
every unfairness by a competitor.” Chafee, op. cit. note 3, at 1302. 

Judge Frank, while not offering a theory of liability for unfair trade practices, 
suggested “that the judge-made trade name doctrines . . . be re-evaluated in the 
light of competent research showing their practical social consequences on con- 
sumers, and that, until then, the courts should not extend those doctrines to foster 
expanded trade-name monopolies.” General Time Instrument Corp. v. United 
States Time Corp., 165 F. 2d 853, 855 (2d Cir. 1948). 

41 Professor Oppenheim in his UNFam Trape Practices Ch. 1 (1950) gives an 
excellent account of the various theories of tort liability. In summarizing these 
theories the writer leaned heavily upon Professor Oppenheim’s survey. 
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torts, took on individual characteristics.*? 

The prima facie tort theory has received much attention in 
America since its introduction by Holmes and Wigmore.** The essence 
of the doctrine is given in a series of questions by Professor Oppen- 
heim: (1) Has a legal harm been suffered by the plaintiff? (2) Was the 
defendant responsible for the harm? and (3) Can the harm be justified? 
Is it privileged?** 

Mr. Justice Holmes, in the famous decision of Aikens v. Wis- 
consin,*® defined the principle in the oft-quoted statement: 

“It has been considered that, prima facie, the intentional infliction 
of temporal damages is a cause of action, which as a matter of sub- 
stantive law, whatever may be the form of pleading, requires a justi- 
fication if the defendant is to escape.” 

The prima facie tort theory operates from the basic premise that 
all intentional, unjustifiable harm to business is tortious; thus, under 





42 Sir John Salmond was a leading advocate of the nominate torts doctrine. 
He opined that there was no English law of tort, only on English law of torts, “that 
is, a list of acts and omissions which, in certain conditions, were actionable.” 
SALMOND, Law oF Torts 15 (i0th ed. 1945). Salmond contended, therefore, that a 
plaintiff must bring his cause of action under a recognized tort. Professor Winfield 
did not agree with this view. He argued that novelty itself is not a conclusive ob- 
jection to a cause of action, admitting, however, that the novelty of the suit may 
raise a presumption against it. Winfield, The Foundation of Liability in Tort, 2 
Cot. L. Rev. 1 (1927). Sir Frederick Pollock held an opinion contrary to Salmond’s, 
supporting the prima facie torts theory. Hence, his view of the law of torts extended 
beyond the range of a number of recognized, rigid rules. See Pollock, Preface .. . 
in THe Law or Torts VI (1887), in which he stated “ . . . the purpose of this 
book is to show that there really is a Law of Torts, not merely a number of rules of 
law about various kinds of torts — that this is a true living branch of the Common 
Law, not a collection of heterogeneous instances.” Note the different meanings 
Salmond and Pollock gave to the word “torts.” 

43 Holmes, Privilege, Malice and Intent, 8 Harv. L. Rev. 1 (1894); Wigmore, 
The Tripartite Division of Torts, 8 Harv. L. Rev. 200 (1894). 

This theory has its origin in early English court dicta. As early as 1760, Lord 
Mansfield referred to “the action upon the case” (the forerunner of several modern 
torts) as a “liberal action.” Gardiner v. Croasdale, 2 Burr. 905, 906; Moses v. 
Macferlan, 2 Burr. 1005, 1011-1012. Chief Justice Pratt in 1762 said, “Torts are 
infinitely various, not limited or confined.” Chapman v. Pickersgill, 2 Wils. 145, 
146. See the discussion in WINFIELD, THE LAw oF Torts 14 (3d ed. 1946). Deeper 
doctrinal roots were planted in the English cases of Keeble v. Hickeringill, 11 East 
574 note (Tr. 5 Ann.). The House of Lords Trilogy (Mogul Steamship Co., Ltd. v. 
McGregor, Gow & Co., 23 Q.B.D. 589 (1889), affirmed (1892) A.C. 25; Allen v. Flood 
(1898) A.C. 1; and Quinn v. Leatham (1901) A.C. 495); and Templeton v. Russell 
(1893) 1 Q.B. 715. Lord Justice Bowen in Skinner & Co. v. Shew & Co. (1893) 1 Ch. 
413, 422, gave recognition to the doctrine. He said, “At Common Law there was a 
cause of action whenever one person did damage to another wilfully and intention- 
ally and without just cause or excuse.” 

44 Oppenheim, op. cit. note 4, at 47. 
45 195 U.S. 194, 204 (1904). 
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this doctrine, additional torts may be formulated by the courts to meet 
new conditions in a changing competitive society. The central issue, 
in each case, is the nature and scope of the justified or privileged 
conduct. 

While this doctrine has not been followed by the majority of the 
American courts, its influence has recently spread to include the New 
York Court of Appeals.** The majority, however, provide relief against 
unfair business practices by reliance upon the nominate torts, the con- 
duct being condemned under various names. 

However, in their consideration of trade activities, the American 
courts have not adhered strictly to the orthodox nominate torts. As 
Professor Oppenheim observed, “In thus building up a list of recog- 
nized business wrongs, the courts have actually extended the area of 
relief against unfair trade practices without necessarily so denominating 
them. The least that can be said is that under the modern common 
law the American courts manifested a restlessness in being hemmed in 
by the walls of the nominate torts and began to build a bridge from 
the specific torts to the broader outlook of the prima facie theory. The 
fact that the courts in this country did not occupy the whole area on 
the other side of the bridge does not nullify the significance of the con- 
necting link.’’47 

In going beyond the orthodox nominate tort rules to extend the 
bases for relief in trade practice cases, the courts have applied principles 
which are difficult to delineate and identify. The shibboleth of nom- 
inate commercial torts has undergone considerable change by the 
judicial extension and modification of the definitions and meanings 
of old terms and doctrines.48 To meet the changing therapeutic needs 





46 Advance Music Corp. v. American Tobacco Co., 296 N.Y. 79, 70 N.E. 2d 401 
(1946) invoked the prima facie tort theory. In that case a publisher of musical 
compositions complained that the defendant in a weekly radio “hit song” program 
presented the nine or ten most popular songs of the week which were selected with 
caprice, did not reflect an accurate survey of the national or relative order of 
popularity of the songs and were made with intent to injure the plaintiff in the 
sale of its songs. 

47 Oppenheim, op. cit. note 4, at 48. 

Professor Winfield in the earlier period of his career supported the prima facie 
tort theory but later changed his position, contending that the nominate tort 
doctrine is “suffice” although the other concept is “valid.” His change of mind was 
founded on the creation by the courts of new nominate torts. He saw in these 
new rules the acceptance and extension of the principle that all unjustifiable harm 
is tortious. He, therefore, concluded that tort law is “steadily expanding and ... 
[that] the idea of its being cribbed, cabined and confined in a set of pigeonholes is 
untenable.” WinFIELD, THE Law or Tort 15 (3d ed. 1946). 

48 Dean Pound has described law as “ . .. a highly complex aggregate, 
arising social from the attempt of men in politically organized society to satisfy the 
claims involved in civilized social life so far as they may be satisfied by a systematic 
ordering of conduct and adjustment of relations. Looking at law this way we 
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of an active, aggressive economy without revealing changes in the 
social prescriptions, the containers bearing the old labels were filled 
with new elixirs by the judicial pharmacists. The failure to identify 
the new compounds by different names has created doctrinal con- 
fusion and uncertainties. This reflects, in a measure, the not uncommon 
current practice of compounding judicial prescriptions intuitively 
where the results substantially depend upon the economic predilections 
and subjective evaluations of the jural pharmacists. 

Abstract verbalism in relation to unfair trade practices has been 
fraught with overlappings and inconsistencies. This is not novel in 
the law, for the resulting conflicts inevitably arise in the absence of 
clear systematization and uniform classification. It does not follow, 
however, that disingenuous formulation of general principles will 
secure a pattern of uniformity and consistency in the law. As some 
students have observed, the administration of justice is not controlled 
by general principles.*® In fact, legal history has taught us “that rules 
and principles are empty symbols which take on significance only to 
the extent they are informed with the social and professional traditions 
of a particular time and place. . . . It is not the symbols but the habits 
of thought that control interpretation and decision.”5° 

In this connection, the judicial process followed in formulating 
and rendering decisions has special significance.5! Dean Pound has 
directed attention to the “intuitive” process used by the courts in ap- 
plying abstract concepts to the facts in specific cases. Where standards 
are applied intuitively by the courts when varying circumstances must 
be kept in mind, Dean Pound concludes that there must be reliance 
upon “the trained common sense of the expert as to uncommon 
things.”52 Such common sense cannot be formalized into a syllogistic 





perceive at once how change takes place continually without our being aware of it 
. . - Because names and forms remain the same it does not follow that the content 
of the law is constant. Modification of the current ideal picture of the social order 
by which judges are governed in choosing analogies, in developing principles, and 
in applying rules, may change the law in action profoundly within a generation 
while the outward forms remain the same.” Pound, The Theory of Judicial De- 
cision, 36 Harv. L. Rev. 641, 660 (1923). 

49 Yntema. The Hornbook Method and the Conflict of Laws, 37 Harv. L. Rev. 
468, 479-480 (1928); Frank, LAW AND THE MopeRN MIND 157 (1930). 

50 Yntema, ibid. 

51 Examples of such writings are: Carpozo, THE NATURE OF THE JUDICIAL 
Process (1921); Levi, AN INTRODUCTION TO LEGAL REASONING (1949); Frank, Cardozo 
and the Upper Court Myth, 13 Law anv ConTEMP. Pros. 369 (1948); Frank, Law 
AND THE Mopern MInp (1930); FRANK, Courts ON Triat (1949); Cohen, F. S., 
Transcendental Nonsense and the Functional Approach, 35 Cox. L. Rev. 809 (1935); 
Hutchison, Judgement Intuitive — Function of the “Hunch” in Judicial Decisions, 
14 Corn. L. Q. 274 (1929); Llewellyn, A Realistic Jurisprudence — The Next Step, 
30 Cor. L. Rev. 431 (1930); Conen, M. R., LAW AND THE SoctAL Orper (1933). 

52 Pound, The Theory of Judicial Decision III, 36 Harv. L. Rev. 940, 952 
(1923). 
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premise. “Where the call is for individuality in the product of the 
legal mill . . . we resort to standards and to intuitive application.” He 
thinks, however, that resulting uncertainties are more theoretical than 
actual, since the instinct of the trained person functions with assurance. 
“Innumerable details and minute discriminations have entered into it 
and it has been gained by long experience which has made the proper 
inclusions and exclusions by trial and error until the effective line of 
action has become a habit.” 

Yet, any survey of the law of unfair competition creates a doubt 
as to the correctness of this conclusion, since inconsistencies and in- 
definiteness are not uncommon findings, revealing a wider range for 
vagaries in the operation of the intuitive process than is admitted or 
recognized. 

Professor Yntema is of the opinion that a decision is reached by a 
judge ‘after an emotive experience in which principles and logic play 
a secondary role. The function of juristic logic and the principles 
which it employs seems to be like that of language, to describe the 
event which has already transpired.”5* General principles are in- 
capable of controlling decisional results. Indefinite as to meaning, they 
are suggestive of individual interpretations founded upon subjective 
experience. And because of this indefiniteness they offer little di- 
rectional guidance in the organization of that experience or in cor- 
relating it to other experiences and conditions. 

Applying Professor Yntema’s theory to the law of unfair com- 
petition, the significant issue, since the law is general in substance, is 
not the formulation of the. principle but the determination of the 
cases and the extent to which it is applicable. Professor Yntema 
reasoned that the general principle cannot control “because it does not 
inform.”54 What is needed, however, is not blind devotion to the facts 
in trade cases, but a reconsideration of their principles to give the 
concepts more meaning and definiteness. Otherwise, the law becomes 
a game with the results hinging, to a substantial extent, on the skills 
and adroitness of the attorneys rather than on principles of justice. 

Another basis for the difficulty in exploring the judicial process 
is in the determination of the facts which the judge considers con- 
trolling in a case.55 When the facts are few in number, the salient 
factors can be easily ascertained. The problem of identification of the 
controlling facts develops, however, when the factors are numerous 
and diversified and it is uncertain which were considered pertinent by 
the judge in his deliberation. Since those factors are so significant in 
unfair competition holdings, each case may assume features of varying 
distinctiveness so that the relationship between similar situations be- 





53 Yntema, op. cit. note 49, at 480. 
54 Ibid. 
55 FRANK, Law AND THE Mopern Minp 151 (1930). 
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comes uncertain and speculative. Therefore, the application of a 
general principle to complex, though similar circumstances, may 
result in varying conclusions, offering little by way of predictability 
or certainty of the law. 


OTHER THEORIES OF LIABILITY 


Other theories of liability, which enlarge upon the restrictive 
nominate tort principles, have been developed by legal writers.5* 
While the scope of the protection of honest trade activity is broadened 
by them, narrowing the gap between legal and moral principles, none 
as yet has been given judicial endorsement. Nevertheless, any dis- 
cussion of the theories of liability would be incomplete in the absence 
of a treatment of these serious and significant contributions. 


Professor Grismore called for a recognition that a time is reached 
in the competitive business struggle, short of acquiring the trade, 
when the competitors gain a right to it so that the other traders should 
not be permitted by continuing the quest for that business to invade the 
right, except when the conduct is privileged as being fair competition.5* 
He showed dissatisfaction with the American courts, unwillingness to 
adopt the prima facie tort theory’s wider range of business protection 
and argued that in the absence of such policy our commercial life will 
be a mad scramble. He claimed, further, that the point of interference 
is reached when it seems that a customer would engage in business 
with the plaintiff were it not for the activity of the plaintiff's competitor 
in attracting the trade away from the plaintiff. Thus, if a trader can 
show with reasonable certainty that his competitor’s conduct was 
responsible for his loss of business, a cause of action exists, unless the 
competitor can justify his activity as being fair. 

Professor Leon Green formalized a segment of tort law to include 
“hurts done to commercial relational interests by third persons.”®* 
He evolved a variegated classification of relational interests, extending 
them beyond symbolized, tangible objects to include intangible forces. 
He observed that injury to relational interests involve three parties: 
a plaintiff, a defendant and a third person. A relationship exists be- 
tween the plaintiff and a third person which is harmed by the 
defendant. He conceives of this to be “a hurt done to a relational 





56 For a comprehensive summary of these additional theories, see Oppenheim, 
op. cit. note 4, at 59. 

57 Grismore, Are Unfair Methods of Competition Actionable at the Suit of a 
Competitor? 33 Micu. L. Rev. 321 (1935). 

58 Green, Relational Interests, 29 IL. L. Rev. 460, 1041 (1934-1935); 30 In. L. 
Rev. 1 (1935). 
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interest.” Such interests are classified by him as family, trade, pro- 
fessional, general social and political. 

Professor Chafee classifies the diversified commercial activities 
into three categories: The policy of Conservatism, the policy of Con- 
quest and the policy of Exploration. “Conservatism” covers the 
standard forms of “passing off.” “Conquest” extends unfair competition 
to cover all unfair competitive practices. These extensions of the 
doctrine are represented in the prima facie tort theory, statutory 
control of competition and the inclusion of misappropriation as a 
segment of unfair competition.5® Chafee concludes that the policy 
of “Conquest” has been restricted by court interpretation, offering no 
satisfactory solution to the many problems of unfair trade practices. 
He recommends, in lieu of either “Conservatism” or “Conquest,” the 
application of his policy of “Exploration.” This would permit a 
cautious extension of doctrinal concepts to include new types of 
standardized wrongs. In this manner, specific practices could be con- 
sidered separately, omitting the wide range of the prima facie tort 
theory where a practice is presumed tortious unless justified. He 
cautions against the application of new principles to frequently re- 
curring harms. 

To follow a different policy, in Chafee’s opinion, would eventually 
lead to the court’s assuming the task of business management. Finally, 
he considers the following social factors which influence judicial 
determination of trade practice cases: (1) The protection should be 
definable; (2) monopolies are deemed to be against the public interest; 
(3) the practice is to centralize the protection of morality in the 
government; and (4) certain trade practices are controlled more 
effectively by administrative bodies than courts.®° 

Rudolph Callman has developed a theory of unfair competition 
for American courts, founded on civil law doctrine, with the view to 
formulate basic concepts of general applicability. The judicial ap- 
plication of this concept would broaden the range of current case by 
case treatment. Essentially, Callmann views business competition as 
“A peculiar order of struggle as distinguished from an order of peace.” 
Peace and harmony have been marked out for large areas of the law; 
however, in Callmann’s opinion, competitive relationship is not 
among them, since it is the basis for the struggle and conflict between 
business rivals for trade. He claims that it is part of the order of 
struggle which permits a competitor to injure the trade of his rivals. 
He concludes that the law should regulate this struggle for business, 
defining fair competitive practices as “struggle according to game- 
like rules by means of constructive effort subject to the natural con- 
ditions of the market.” Unfair competition would constitute the 





59 International News Service v. Associated Press, 248 U.S. 215 (1918). 
60 Chafee, Unfair Competition, 53 Harv. L. Rev. 1289 (1940). 
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violation of these rules, but the unfair practice would originate 
directly from the “struggle order” rather than as a by-product of a 
conventional tort concept of the “peace order.” In this manner, Call- 
mann’s “struggle” theory provides a foundation for liability apart 
from the prima facie tort theory. Thus, instead of treating competition 
as a privilege or justification for competitive harm, the injury is re- 
garded as prima facie in accord with the “order of struggle.”® 

In Professor Handler’s opinion, the common law has provided 
protection against only extreme competitive excesses, leaving business 
exposed to a wide range of abuses which the courts could restrain. 
Therefore, he observes, the judicial control of unfair competition is 
deficient and haphazard. 

He finds, also, that the statutory contribution to unfair competi- 
tion is limited since many of the statutes are so general in language 
as to fail to establish a plane of competition. This responsibility is 
passed on to the courts and administrative agencies. It is his view that 
these short-comings could best be met by a uniform statute enacted 
by Congress and the states relating to common law trade practices 
and the significant functions condemned by the Federal Trade Com- 
mission and the pertinent legislative restrictions. This uniform act 
would contain the basic elements of a law of unfair competition with 
changes and additions provided by administrative legislation. He 
favors administrative regulation, covering segments of industrial 
activity, to the less effective case by case, decisional control. Handler 
concludes that “A careful legislative and administrative definition of 
unfair competition, plus the net-work of judicial and administrative 
sanctions and public and private remedies, would go far in elevating 
our business standards and in facilitating competition.’ 

The Restatement of Torts, by giving independent consideration 
to specific unfair trade practices, avoids the sweeping effect of the 
prima facie tort theory. Professor Chafee considers the Restatement 
and his Exploration policy to be substantially the same since each 
allows for the gradual expansion of unfair competition to include new 
types of injuries. Professor Oppenheim, while in accord with Chafee’s 
conception of the Restatement’s methodology, takes issue with his 
views regarding the coverage of the Restatement. The inter-relation 
between the liability based upon nominate torts and the general 
principles of prima facie torts in the Restatement is demonstrated by 
reference to the Restatement commentary on Section 766. The re- 
statement recognizes “a general duty not to interfere purposely with 
another’s reasonable expectancies of trade with third persons, whether 
or not the expectancies are secured by contract, unless the interference 





61 Callmann, What is Unfair Competition? 28 Gro. L. J. 585 (1940); 1 Call- 
mann, supra, note 3. 
62 Handler, Unfair Competition, op. cit. note 3, at 262. 
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is privileged under the circumstances.” This section, Professor Op- 
penheim opines, follows the prima facie tort theory, the difference 
being as between situations which give rise to a justification or privi- 
lege.*8 The Restatement particularizes the types of injuries and does 
not accept, exclusive of nominate torts, the broad, general Holmes- 
Wigmore thesis that any competitive activity is prima facie tortious 
necessitating justification. However, there is merit to the contention 
that the Restatement provides an inter-relation of the liability founded 
upon nominate torts and the basic concept of prima facie torts. 


CONCEPTUAL CONFLICTS 


It is almost axiomatic to say that certain basic principles in unfair 
competition are uncontrolling because they are uninforming. While 
any attempt to reduce the fundamental concepts of unfair trade 
practices to mathematical certainty would be grasping the shadow for 
the substance, a revaluation of the principles to satisfy our social 
requirements would do much to reduce the uncertainty and confusion 
which currently characterizes the field. By eliminating any plan for 
absolute legal certainty “we may augment markedly the amount of 
actual legal certainty.”®* Yet, any study of our trade practices must 
invariably be subject to the imperfections of our knowledge of the 
social sciences, the limitation of normative knowledge and the vari- 
ability of values in a continuously changing society.*° But only by 
working in limited areas, such as trade practices, can we rechart a 
clearer social course, allowing for the correction of error and the 
constantly changing human requirements.*®® 

Some of the problems and confusion in unfair trade practices are 
traceable to the conflicting and inaccurate meanings given by the courts 
to terms and concepts. In any survey of legal principles the words used 
to give meaning to the concepts, as well as the propositions themselves, 
should be studied. 

Authorities agree that words are merely the symbols of objects or 
abstractions.67 Philbrick has demonstrated that words, like other 





63 Oppenheim, op. cit. note 4, at 67. 

64 Frank, op. cit. note 55 at 159. 

65 Stone, The Myths of Planning and Laissez Faire, 18 Geo. Wasn. L. Rev. 
1, 45 (1949). 

66 Ibid. Professor Stone correctly asserts that social action must proceed 
piecemeal within fields, with allowances for mistake and adjustment to varying 
human needs. 

67 OGDEN AND RICHARDS, THE MEANING OF MEANING 9 (2d ed. 1927); Pxit- 
Brick, LANGUAGE AND THE Law 26 (1949); HAYAKAWA, LANGUAGE IN THOUGHT AND 
Action (1949). 

To denote both objects and abstract ideas the semanticists use the word 
“referent.” 
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symbols, do not maintain a constant relationship to the objects sym- 
bolized.*® Ogden and Richards explain this indefiniteness of word- 
meaning by tracing the symbols back to their source. Symbols do not 
arise from the inherent nature of the objects but are created by man 
to communicate ideas. Between man and the object is a third factor, 
thought. The object stimulates a thought in the mind of the relator 
and describes it by an appellation, a word.®® With different relators 
and settings, the words symbolizing the objects reflect the meanings 
given them. In like manner, abstract words have no fixed meanings, 
since they do not exist independent of the mind. The words express 
the thoughts of the relator in whose mind they are in association with 
other thoughts. The association process is different for each person, 
although the words may have connotations for individuals. 


Furthermore, Ogden and Richards’ examination of the word 
“meaning” reveals that there is no single course open which leads 
away from our verbal difficulties. In fact, there are many routes avail- 
able with varying advantages and disadvantages. Illustrative of this 
confusion is the presence of sixteen reputable, yet different, definitions 
and nine subordinate usages of ‘“‘meaning.”’7° 


Words are imperfect media of communication. As Professor Chafee 
observed, “A word doesn’t stay put. It wabbles and slides around.”™! 
Confusion and obfuscation result when the same word denotes two 
ideas which are closely related. Therefore, Ogden and Richards form- 
ulate as an initial requirement of an adequate scheme of symbols the 
proposition that a symbol should stand for only one referant.7? But, 
unfortunately, this is an ideal, which in the present order of things, is 
unattainable. Yet, while we are aware of the imperfection of words as 
symbols, we should use them as best we can with utmost care and 
accuracy. 





68 Philbrick, id. at 26-27. 

69 See the versatile Chafee’s The Disorderly Conduct of Words, 41 Cor. L. REv. 
381 (1941), for an absorbing discussion on the subject. 

70 Professor Chafee lists a few of these having legal application; “the words 
annexed to a word in the dictionary; what the user of the word intends to be un- 
derstood from it by the listener or reader (intention of the testator, etc.); that to 
which the user of the word actually refers; that to which the user of the word 
ought to be referring, (this is common usage, the view held by Mr. Justice Holmes, 
who insists on ‘the ordinary meaning of the language in the mouth of a normal 
speaker situated as the party using the language was situated’) — Violette v. Rice, 
173 Mass. 82, 53 N.E. 144 (1889); Holmes, The Theory of Legal Interpretation, 12 
Harv. L. Rev. 417 (1899); that to which the interpreter believes himself to be 
referring; that to which the interpreter of a word believes the user to be referring.” 
Chafee, id. at 387. 

™1 Ibid. 

72 The word “referant” is used here in its technical sense. See note 67 for its 
definition. 
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The point has also been made that, in the hierarchial*$ nature of 
words, “the more abstract the word, the greater the risk that any 
proposition in which it is used will not be true of all the persons and 
things within the class denoted by the word, and the more liable we 
are to forget that at bottom we are talking about persons and things.”’"* 


While verbal abstractions are less subject to precise universal 
definitions, we should, nevertheless, risk the ascent to the higher 
hierarchial peaks. Continuously changing social conditions require 
the constant reappraisal of words to determine whether they satis- 
factorily identify and communicate legal concepts. Nor would the 
problem be answered if legal abstractions were eliminated in the 
absence of acceptable methods for scientific verification. Words are 
necessary media to express ideas and to denote variegated and related 
facts. It is very important, however, that we be constantly aware of the 
various meanings given legal terms in changing social environments. 
In this connection, our present need is for a big spring cleaning to 
see which terms in business practices embody effective and useful 
principles.75 

Attempts to regulate legal vocabulary, in the Hohfeldian or 
Wigmoreian manner, have met with little success. Yet, it is possible to 
identify the various uses of terms and “then to demand clear precision 
in indicating the meaning in any particular use. .. . ”7 This should 
be our goal — to revaluate unfair competitive terms and concepts in 
the light of social requirements. 


A. Fraud. 


The courts have followed three different concepts as to the re- 
quirement that fraudulent intent be present in unfair competition 
cases. One line of authority holds that fraudulent intent is an essential 
element of unfair competition.77 Where there is an infringement of a 
technical trade-mark, the intention of the infringer is immaterial 
since fraud is presumed. However, this group holds that wrongful 
intent is essential for relief against unfair competition because the 





73 A Chafeeian symbol. 

74 Chafee, op. cit. note 69, at 390. 

75 Id. at 393. 

76 BincHAM, My PuiLosopHy oF Law 7, 12 (1941). 

77 Kellogg Toasted Corn Flake Co. v. Quaker Oats Co., 235 Fed. 657 (6th Cir. 
1916); D. R. Lynn Shoe Co. v. Auburn Shoe Co., 100 Me. 461, 62 Atl. 499 (1905); 
Coca Cola Co. v. Loft, Inc. 19 Del. Ch. 292, 167 Atl. 900 (1935). See case notes 13 
Inv. L. J. 286 (1938) and 29 Cor. L. Rev. 44 (1929). 

Also, fraud is the essence of a suit at law for damages resulting from unfair 
trade practices. ~~ 
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suit is founded upon the attempted deception of the public.78 This 
principle applies to “passing off” or “secondary meaning” cases but 
is inapplicable to some of the more modern phases of unfair com- 
petition, such as the disparagement of the product of another. The 
salient element of unfair competition, under this narrow doctrine, is 
fraud, which is not presumed, and its existence must be established by 
a clear preponderance of the evidence.*® 


The second theory is a more liberal doctrine. Under it an allega- 
tion of fraud is unnecessary in an unfair competition action. The 
“passing off’ is what constitutes unfair competition and fraud is in- 
ferred from the inevitable consequences of the complained of act.®® 
Therefore, it is not necessary, in an unfair competition suit under this 
doctrine, that actual fraud or wrongful intent be proved by direct 
evidence. This concept is founded upon the familiar principle that “a 
person is presumed to intend the ordinary results of his acts.”8! Hence, 
it is not required to show that any person was actually deceived by the 
conduct and led to buy the goods of the second comer in the belief 





78 American Specialty Co. v. Collis Co., 235 Fed. 929 (S.D. Ia. 1916), 

79 In Hughes v. West Publishing Co., 225 Ill. App. 58, 66 (Chi. Ist Dist. 1922) 
the court said, ‘““The essence of unfair competition is fraud. It consists in the sale 
of the goods of one vendor for those of another, and if the defendant so conducts 
its business as not to substitute its goods for those of complainant, the action 
fails.” See also Zangerle and Peterson Co. v. Venice Furniture Novelty Mfg. Co., 133 
F, 2d 266, 56 U.S.P.Q. 351 (7th Cir. 1943). 

80 Shredded Wheat Co. v. Humphrey Cornell Co., 244 Fed. 508 (D. Conn. 
1917), aff'd 250 Fed. 960 (2d Cir. 1918); Baker v. Master Printers Union of N. J., 
34 F. Supp. 808, 47 U.S.P.Q. 69 (D. N, J. 1940); National Nu Grape Co, v, Guest, 
69 F. Supp. 863, 73 U.S.P.Q. 184 (E. D. Okla. 1946); Horlick’s Malted Milk Corp: v, 
Horlick, 40 F. Supp. 501, 51 U.S.P.Q. 269 (E. D. Wis, 1941), 

81 American Products Co. Ohio v. American Products Co. Michigan, 42 F. 2d 
488, 6 U.S.P.Q. 67 (E.D. Mich. 1930), 

“ . , . notwithstanding protestations and denials, a chancellor will not readily 
believe that one entering and operating in a competitive field did so in ignorance 
of the presence of competition. And if it once appears that the newcomer ap- 
proached the field with knowledge of the existence of competition, under the 
familiar maxim that a man is deemed to intend the natural consequences of his 
acts, he is bound to know whether his own conduct will violate any established 
right of his predecessors in the field. To be sure, on occasions he may plausibly 
protest that the plaintiff's claim of an established identity is based, in part at least, 
on associations disseminated in the public mind so indirect and subtle that he was 
unaware of their existence or of their effect. But by and large, human psychology 
seems to be such that the public mind in so far as it depends for a particular indenti- 
fication upon indirect and subtle associations, is susceptible to confusion not 
through the blunt, forthwith acts of honest competition, but rather by kindred 
associations and suggestions similarly indirect and subtle. Consequently, when we 
find a newcomer in the field claiming to build for himself an identity depending 
upon subtle associations which in fact impinge upon those already established by 
the plaintiff, protestations of innocent intent overtax the credulity.” Premier- 
Pabst Corp. v. Elm City Brewing Co., supra note 10. 
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that they were those of the complainant. It is suffice to show that such 
deception is the natural and probable result of the action.*? 

The third concept maintains that fraudulent intent is not nec- 
essary and that an unfair competitive practice may exist even if it is 
employed in good faith.** The basis for the application of this principle 
to “passing off” and “secondary meaning” cases is difficult to determine 
since the element of probable deception must be present in such suits 
and without it there can be no basis for relief. However, this doctrine 
can be invoked against other unfair competitive practices, including 
certain Federal Trade Commission prohibitions, where deception is 
not a determining factor for relief. 

It is essential that the relationship between the unfair practice 
itself and the applicable theory for injunctive relief be carefully sur- 
veyed and identified. Those relational factors are sufficiently uniform 
in enough cases to provide the bases for a number of general norms. 
Such redefinition and integration should eliminate some of the vagaries 
and misapplications of theories to competitive situations. 


B. Functional Features. 


Functional features of unpatented or uncopyrighted articles may 
be freely copied by competitors. While this proposition can be simply 
stated, the determination of which features are functional frequently 
presents difficulties. The classification is further complicated by the 
various definitions given to those features. The significant definitions 
are: 

1. Functional features are those which in an engineering sense, 
are essential to the construction of a commodity.§* All other features 
are excluded under this definition. 

2. Functional features are those which are commercially essential 
to the production of a marketable commodity.*® This definition, while 





82 Hartzler v. Goshen Churn & Ladder Co., 55 Ind. App. 455, 104 N.E. 34 (1914). 

83 Nesne v. Sundet, 93 Minn. 299, 101 N.W. 490 (1904). 

Federal Trade Commission findings as to false advertising follow this principle. 
In such cases, no question of fraud exists. In fact, the courts have ruled that such 
trade practices may be considered unfair even if they are employed in good faith. 
Fairyfoot Products Co. v. Federal Trade Commission, 80 F. 2d 684 (7th Cir. 1935); 
Federal Trade Commission v. Algoma Lumber Co., 291 U.S. 67 (1934); Federal 
Trade Commission v. Balme, 23 F. 2d 615 (2d Cir. 1928). 

84 Lektro-Shave Corp. v. General Shaver Corp., 92 F. 2d 435 (2d Cir. 1937}; 
Motor Accessories Mfg. Co. v. Marshalltown Motor, 167 Ia. 202, 149 N.W. 184 
(1914). See also 3 Callmann, op. cit. note 3, at 1253 and 1266. “Functional features 
are those of a technical, not an ornamental nature.” 

85 Kellogg Co. v. National Biscuit Co., 305 U.S. 111 (1938), rehearing denied, 
305 U.S. 674 (1938); U. S. Electric Mfg. Corp. v. Bright Star Battery Co., 6 N.Y.S. 
2d 690 (N.Y. Sup. Ct. 1938). See also Nims, op. cit. note 3, at 375, 
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including the above, enlarges the meaning of functional features. 


3. Functional features are those which have attained consumer 
acceptance and are desirable to the buyer.%¢ 

The process of judicial inclusion and exclusion of features, based 
on these widely differing definitions, have resulted in conflicting classi- 
fications of the same or similar features. 

This confusion can be illustrated by reference to the design or 
style of articles. When goods are purchased largely for their aesthetic 
qualities, their features have been identified as functional by some 
courts. Such rulings are founded on the theory that the features con- 
tribute to the value and therefore “aid the performance of an object 
for which the goods are intended.”§? Hence, the contour of a bottle or 
container, because of its attractive design, may be functional, although 
the contents could be held equally as well in another receptacle. 
Under the first definition, however, the bottle or container would be 
classified as non-functional. 

The general features of an electric lighting fixture have been 
classified as functional,$* while the designs of an automobile lamp and 
horn were held to be non-functional.8® Judge Learned Hand has 
criticized the latter classification, contending that the design of a motor 
lamp or horn may well be a factor in promoting the sale of the 
article.°° When the mechanical operations of the article are the only 
elements which influence the buyer’s choice, then, and then only, is 
the first definition conclusive. To deny the subsequent use of the 
design, in Judge Hand’s opinion, is an unwarranted and unsound 
extension of the principle of unfair competition. 

Judge Hand applied this same concept to fashion designs, which 
for various reasons are unprotected under the patent or copyright 





86 Ainsworth v. Gill Glass & Fixture Co., 26 F. Supp. 183 (E.D. Pa. 1938), 
aff'd. in 106 F. 2d 491 (3d Cir. 1939); Marvel Co., v. Pearl, 133 Fed. 160 (2d Cir. 
1904); J. C. Penney Co. v. H. D. Lee Mercantile Co., 120 F. 2d 949 (8th Cir. 1941), 
See also $3 RestateMeNT Torts § 742. “A feature of goods is functional . . . if it 
affects their purpose, action or performance, or the facility or economy of processing, 
handling or using them; it is non-functional if it does not have any such effects.” 
Also Comment: § 742a: “A feature is non-functional if when omitted, nothing of 
substantial value in the goods is lost. A feature which merely associates goods with 
a particular source may be, like a trade-mark or trade name, a substantial factor in 
increasing the marketability of the goods. But if that is the entire significance of 
the feature, it is non-functional; for its value then lies only in the demand for goods 
associated with a particular source rather than for goods of a particular design.” 

87 Restatement, supra. 

88 Ainsworth v. Gill Glass & Fixture Co., supra, note 86. 

89 Rushmore v. Saxon, 158 Fed. 499, 502 (C.C., $.D.N.Y. 1908); Lovell-McCon- 
nell Mfg. Co. v. American Ever-Ready Co., 195 Fed. 931 (2d Cir. 1912). 

90 Champion Spark Plug Co. v. A. R. Mosler & Co., 233 Fed. 112, 116 (D.C., 
S. D. N. Y. 1916). 
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acts. In the leading case, Cheney Bros. v. Doris Silk Corp.,®1 the design 
on a tie was classified as functional and therefore could be copied. 
There the test of the functional feature was the attractive pattern, an 
important factor in the sale of the article. 


Callmann attempts to distinguish between the automobile ac- 
cessories cases and the Cheney decision.®? In his opinion, the ornamen- 
tal accessories are not essential elements, while in the Cheney case, the 
design is the essential factor. He contends that the buyer interest is in 
the attractive design and not in satisfying the need for clothing. If the 
buyer is not attracted to the pattern, he will not purchase the article 
even if he knows that it is manufactured by a leading company. Call- 
mann, therefore, concurs with the Cheney ruling but disagrees with 
Judge Hand’s criticism of the accessories cases. 


It would seem that the difference existing between the cases is 
one of degree and in no way affects the basic principle. Where the 
ornamental features of an article are a factor in its sale, under the 
third definition they are functional. This applies to the ornaments on 
the accessory items as well as to the pattern on the tie. Nor is the 
dress design the essential factor in the sale of the article. It is an 
essential item along with craftsmanship and the nature of the material. 
The average buyer looks for all three elements in an article. 


But Callmann appears concerned that under this definition there 
is no protection against the slavishly minute simulation of goods. This, 
however, is another problem. The definitions of functional features 
reflect the basic philosophies regarding the control of commercial 
activity. They vary with the amount of competitive action permitted 
at the market place. The basic issue, what measures of control should 
be exercised over business, must first be resolved. Then a uniform 
definition of functional features will flow from it. As it is, the various 
economic philosophies of the judges find expression in the different and 
conflicting judicial views as to what are functional features. 


The imitation of functional features may cause confusion as to 
the source when those features have acquired what the courts have 
mistakenly called “secondary meaning.”®* In such cases, the courts 
may require the second user to distinguish his product, but such 
confusion will not be the basis for an injunction against the use of 





91 35 F. 2d 279 (2d Cir. 1929). cert. denied in 281 U. S. 728 (1930). 

92 $ Callman op. cit. note 3, at 1266. 

93 The doctrine of secondary meaning is inapplicable where functional fea- 
tures are imitated. It applies only to non-functional features. Where there is 
confusion as to the source of functional features, the second user will not be 
enjoined from using them as in secondary meaning cases. The confusion may be 
eliminated by requiring the newcomer to add some nonessential arbitrary mark 
by way of distinction. 
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the functional features.°* However, some courts have held firmly to 
the principle that they should not impose a burden, either by requir- 
ing a change in the appearance of the article or by adding unreason- 
ably to the expense of its production and thus provide the first user 
with a significant advantage and substantially handicap his com- 
petitors.%5 

On the other hand, it has been held that once the right of the 
second user to use the functional features is confirmed and if similarity 
between the goods creates confusion, the additional cost of production 
to distinguish the goods is immaterial. Under this theory, the manu- 
facture is deemed a fraud and all elements of deception must be 
eliminated regardless of cost if production by the second user is to be 
allowed.** Here, again, the wide differences in basic concepts result in 
conflicting judicial action. 


C. Comparison of Non-Functional Features. 


The simulation of an article is “ a reproduction which appears 
to be substantially the same as the original.”®7 If the appearance of 
the whole object is substantially identical with the original, that is 
sufficient to constitute copying; thus, every detail of the article need 
not be reproduced. In fact, it is infrequent that the copy will be an 
exact duplicate of the original. The imitator invariably introduces 
enough difference to support a claim that there has been no imitation. 
These differences are incorporated with enough similarities so as to 
provide the general effect of the first article.*§ 

The courts use the sight test to determine whether the copying is 
sufficient to mislead the public. ‘To determine whether there was 
simulation the courts observe the differences and resemblances of the 
articles. In this connection, three different tests have been applied. 





94 J. C. Penny Co. v. H. D. Lee Mercantile Co., supra, note 8; Champion Spark 
Plug Co. v. A, R, Mosler & Co., 233 Fed. 112 (S.D.N.Y, 1916); 1 Nims, op, cit,, 
note 8, at 371; 3 RESTATEMENT, op. cit. note 85, at § 741 (b) (ii); Shredded Wheat Co. 
v. Humphrey Cornell Co., supra, note 80. 

®5 Shredded Wheat Co. v. Humphrey Cornell Co., ibid. 

It is very difficult to establish unfair competition when the article is simply 
constructed with almost every feature being functional. See McGhee v. LeSage 
& Co., Inc., 32 F. 2d 875 (9th Cir. 1929), where relief was not granted against the 
simulation of a drapery hook. In A. C. Gilbert v. Shemitz, 45 F. 2d 98 (2d. Cir. 
1930), the court held that the parts of a fruit juice extractor were so functional 
that a change in the model would not be justified except to avoid a clear case of 
confusion. See also case note in 13 Inp. L. J. 286 (1938). 

96 This is the view of Judge Hough as summarized by Judge Learned Hand in 
Shredded Wheat Co. v. Humphrey Cornell Co., ibid. 

97 3 RESTATEMENT, Op. cit. note 86, at § 741, Comment c. 

98 Manitowoc Malting Co., v. Milwaukee Malting Co., supra, note 12. 
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One theory is that there is no simulation if the differences are more 
observable to the ordinary buyer than the resemblances.®® The se- 
cond test is that simulation is not determinable by detailed descrip- 
tions of the differences after careful comparison of the articles but 
rather by the resemblance between them.'°° The third procedure 
requires an examination of “the points of difference and resemblance 
as a whole and not merely the points of resemblance.’’!°4 

Nor have there been any uniform or systematized principles for- 
mulated either as to the degree of care which must be exercised by 
the many buyers or the classification of the various articles purchased. 
Generally, “when the resemblance between the two articles is such 
that the ordinary buyer, under the ordinary conditions which prevail 
in the conduct of the particular traffic to which the controversy relates, 
is deceived, or might be deceived,” the courts will grant relief.1°? A 
resemblance which would deceive an expert or a very cautious buyer, 
quite understandably, is enjoinable.'°% 

Disagreement between the courts occurs when the resemblance 
deceives only the careless or indifferent purchasers. Thus, it has been 
held that deception of the casual buyer gives no right of action.14 
Yet, other courts have protected the casual buyer.1°5 The relief, in 
such cases, is founded upon the theory that “the casual buyer lives 
and buys by symbols” and should be protected from the calculated 
deception of a producer.!°* In many fields, the careless, credulous 





99 James Heddon’s Sons v. Millsite Steel and Wire Works, Inc., 128 F. 2d 6, 
53 U.S.P.Q. 579 (6th Cir. 1942). 

100 See the dissenting opinion of Judge Rippey in Pocket Books, Inc. v. Myers, 
292 N.Y. 58, 65, 54 N.E. 2d 6, 10 (1944). 

101 American Automobile Assn. v. American Automobile Owners Assn., 216 
Cal. 125, 138, 13 P. 2d 707, 713, 14 U.S.P.Q. 263, 269 (1932). 

102 Case note 13 Inp. L. J. 286, 287 (1938); Lever Bros. v. J. Eavenson & Sons, 
157 Misc. 297, 283 N.Y. Supp. 398 (N.Y. Sup. Ct, (1935); Southern Calif, Fish Co, 
v. White Star Canning Co., 45 Cal. App. 426, 187 Pac. 981 (2d App. D. 1920), 

“A new competitor is not held to the obligations of an insurer against 
all possible confusion. He is not obligated to protect the negligent and inattentive 
purchaser from confusion resulting from indifference . . . It has been said that 
he is not required to make the market ‘foolproof’ . . . .” Life Savers Corp. v. 
Curtis Candy Co., 182 F. 2d 4, 8, 85 U.S.P.Q. 440, 443 (7th Cir. 1950), 

“. . . Instead, they are required only to mark or designate them in such 
manner that purchasers exercising ordinary care to discover whose products they 
are buying will know the truth and not become confused or mistaken.” Fruit 
Growers Co-operative v. M. W. Miller & Co., 170 F. 2d 834, 837, 79 U.S.P.Q. 347, 
349 (7th Cir. 1948). 

103 Hill Bread Co., v. Goodrich Baking Co., 89 Atl. 865 (N. J. Ch. 1913), 

104 Ibid. 

105 Miller Brewing Co. v. Blatz Brewing Co., 90 U.S.P.Q. 360, 361 (Wisc. Cir. 
Ct., Milwaukee City, 1951); J. C. Penney Co. v. H, D, Lee Mercantile Co., 120 
F. 2d 949, 50 U.S. P.Q. 165 (8th Cir. 1941). 

106 Miller Brewing Co. v. Blatz Brewing Co., supra. 
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and ignorant purchasers are numerous and the viewpoint is that they 
should not be confused by the simulation of an article.!°7 One court 
went so far as to admit that as “a purely legalistic principle,” the 
law should give protection only to the reasonably prudent buyer; 
nevertheless, it brushed aside the rule contending that as a matter of 
common sense the casual buyer — a unit of the buying public con- 
sisting of the wise and the ignorant, the indifferent and the cautious, 
and the casual and the careful — is entitled to protection from the 
deceptive practices of manufacturers.1% 

The courts have not applied any systematic or consistent policy 
to the varying degrees of care given to the purchase of different articles 
by the ordinary buyer. Generally, the same degree of attention is 
not given to the purchase of inexpensive and trifling items as is to the 
more expensive and substantial commodities. There are also varying 
degrees of attention given to the purchase of articles which lie be- 
tween these extremes. Nor are the class of purchasers (children, ser- 
vants, skilled tradesmen, etc.), the frequency of the purchases of the 
product or physical location when bought considered by the courts 
with any measure of consistency or by any standard.10® 

Thus, to illustrate, in the purchase of milk, an inexpensive item 
which is frequently bought, the degree of care of the ordinary buyer 
is not great. The amount of care exercised in such purchases is fur- 
ther reduced when the milk is bought in a self-service store, for there 
the customer makes his purchases by general impression and uses 
little care in differentiating between milk containers.'!° 

Further, the similarity in appearance of a medicinal tablet would 
be more significant than an article of furniture. The question of 
origin as to furniture is significant only as to design, materials and 
craftsmanship. These elements can very largely be judged by the 
purchaser through his examination of the article. In the case of the 
drug, its efficiency depends on the indeterminable qualities of manu- 
facture which relate to skill and integrity; therefore, the purchaser is 
more concerned with the source of this product than with others.’ 


The courts have followed two conflicting rules for detecting 





107 In considering the simulation of an automobile lamp, the court of appeals 
for the second circuit stated, “An expert and probably a great majority of auto- 
mobile purchasers could not be deceived . . . but the ignorant or careless purchaser 
looking to general effect, and not to what seems to him to be inconsequential de- 
tails, would, very likely, be misled.” Rushmore v. Badger Brass Mig. Co., 198 Fed. 
$79, 380 (2d. Cir. (1912). 

108 Miller Brewing Co. v. Blatz Brewing Co., supra, note 106. 

109 Hi-Land Dairyman’s Assn. v. Cloverleaf Dairy, 107 Utah 68, 151 P. 2d 710, 
63 U.S.P.Q. 31 (1944); Deister Concentrator Co. v, Deister Machine Co., 63 Ind, 
App. 412, 112 N.E. 906 (1916). 

110 Hi-Land Dairyman’s Assn. v. Cloverleaf Dairy, supra. 

111 Upjohn Co. vy. Wm. S. Merrell Chemical Co., 269 F. 2d 209 (6th Cir. 1920). 
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resemblances and differences between articles. One is the side by side 
ocular comparison of the exhibits by the court.1!2_ Under this pro 
cedure, the objects of disputed similarity are placed side by side so 
that the sizes, shapes, colors and forms may be brought into juxta- 
position to determine if confusion or likelihood of confusion between 
the products exists. 

There is disagreement between the courts and secondary authori- 
ties as to the fairness of this procedure. It has been categorically 
called, “the approved test and the only way by which similitudes and 
differences may be compared.”!13 Nims, on the other hand, considers 
this test to be obviously inadequate, “when one considers how seldom 
in actual purchase of goods the buyer has the opportunity of placing 
the various brands of competing goods side by side and comparing 
them as carefully as does a judge in the judicial atmosphere of a 
court room.”!14 

This unrealistic approach is in contrast with the memory test. 
Where a buyer has only one article before him, he can only compare 
it with his memory of the other. The test of similarity, under such 
circumstances, has been held to be a memory comparison and not a 
visual comparison.115 Nims, in supporting the memory test, contends 
that the issue is not whether there is a recognizable difference between 
the articles placed side by side but whether there is a difference which 
the purchaser, having no opportunity to compare the products, will 
recognize.'1®6 However, the courts often ignore these factors and 
arbitrarily apply the visual test. What is even more disturbing is that 
a court on occasion, with the disputed articles before it, mistakes the 
one for the other yet insists that there is insufficient confusion to 
warrant relief.117 


D. Secondary Meaning. 


The extension of the secondary meaning doctrine to protect acti- 
vities of modern origin or of fairly recent development has been met 
with no little difficulty. These complications have led to strained 
reasoning in the application of the doctrine to trade-names, to titles 





112 American Automobile Assn. v. American Automobile Owners Assn., supra, 
note 101; Avrick v. Rockmont Envelope Co., 64 F. Supp. 765, 67 U.S.P.Q. 229 
(D. Colo. 1945). 

113 American Automobile Assn. v. American Automobile Owners Assn., op. cit. 
note 101, at 138. 

114 2 Nims, op. cit. note 3, at 1019. 

115 Lektro-Shave Corp. v. General Shaver Corp., 19 F. Supp. 843 (D. Conn. 
1937). 

116 2 Nims, supra, note 114. 

117 Id. at 1020. 
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of books, plays and songs and to the non-functional features of articles. 

An increasingly critical view has been taken of the secondary 
meaning doctrine under which relief is contingent upon a demon- 
stration that the public associates the trade-name or product with its 
source rather than with the goods.1!8 This principle has been criti- 
cized in part as being a mere fiction for the interest protected in these 
cases is not in the association of the article with its origin but in its 
name for which there is a created demand.'!® Judge Crane of the 
New York Court of Appeals realistically argued that when “Uneeda 
biscuits or Cremo cigars or talcum powder” are bought, the purchaser 
does not have the producer in mind.12° The public has little interest 
in the corporate structure of the producer which may undergo many 
changes unbeknown to them, yet the demand for the article through 
use of the trade-name is present. The public interest or good will 
in the article is keyed to the specific name given it, which, through 
advertising and general acceptance, has become popular. 

The difficulty of establishing secondary meaning in a complex 
industrial society is recognized by the courts through the liberalization 
of the rule. It is not necessary in the modern setting to demonstrate 
public awareness as to the personal identity of the producer. It suf- 
fices to show “that whatever is asserted to carry the secondary meaning 
has come to signify origin from a single, though anonymous source.”’!?! 





118 In Kellogg Co. v. National Biscuit Co., op. cit. note 85, at 118, Mr. Justice 
Brandeis said, “It must be shown that the primary significance of the term in the 
minds of the consuming public is not the product but the producer.” 

The same principle relates to non-functional features. The court, in 
Sinko v. Snow-Craggs Corp., 105 F. 2d 450, 453 (7th Cir. 1939), applied it with 
these words: “. . . Sinko created a desire on the part of the public for one of two 
things, either for knobs made by Sinko, above all other knob makers, or for knobs 
made in a particular manner regardless of who made them. If it is the first situ- 
ation, the law of unfair competition gives Sinko the right to monopolize or to 
exclude other makers from copying the product. If it is the latter situation, Sinko 
receives no such right to monopolize, even though he might have been the first 
one to make the article in the particularly desirable manner.” 

Judge Learned Hand, in Crescent Tool Co. v. Kilborn & Bishop Co., 247 
Fed. 299, 301 (2d Cir. 1917), said, “It is not enough to show that the wrench be- 
came popular under the name ‘Crescent’; the plaintiff must prove that before 1910 
the public had already established the habit of buying it, not solely because they 
wanted that kind of wrench, but because they also wanted a Crescent, and thought 
all such wrenches were Crescents.” 

119 See Judge Crane’s dissent in Gotham Music Service, Inc. v. Denton and 
Haskins Music Pub. Co., 259 N. Y. 86, 181 N.E. 57 (1932), rehearing denied, 259 
N. Y. 629, 182 N.E. 211 (1932). 

120 Ibid. 

121 California Apparel Creators v. Wieder of California, Inc., 162 F. 2d 893, 
897, 74 U.S.P.Q. 221, 224 (2d Cir. 1947). 

In the landmark case of Crescent Tool Co. v. Kilborn and Bishop Co., 
op. cit. note 118, at 300 Judge Learned Hand states the proposition as follows: 
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This identification is made in some manner, as through a trade-name, 
so that association as to source, in its original sense, is lost and mean- 
ingless. The criticism here is not registered against the broadening 
of the doctrine to meet current industrial requirements but in the 
continuous use of old terms to mean new things. The result is not 
only confusion as to the meaning of terms but also inconsistency in 
the application of the doctrine. 

The unwieldiness of secondary meaning as applied to the title of 
a book, a play or a song is easily demonstrated. The general proposi- 
tion is that an author, a playwright or a composer has no inherent 
right in the title of his publication.122, Only when the title has se- 
condary meaning which identifies it in the public mind with the book, 
the play or composition is the creator entitled to its exclusive use.1?8 
This principle is contrary to a fundamental precept of secondary 
meaning, namely, the public must identify the source of origin of the 
product rather than the goods if relief is to be given. In these cases, 
inconsonant with secondary meaning, protection is contingent upon 
identification with the product — the book, the play or the song — and 
the producer’s participation is not even remotely considered. The 
demand is for a specific book, play or song with little or no public 
interest shown in the publisher.124 Again, the ultimates recognized by 
the courts are supportable; however, the measures employed conflict 
with and are contradictory to the basic precepts of secondary meaning. 

Questions have also been raised regarding the various methods 
used to prove secondary meaning. The single factual issues in these 
cases is: What is the import of the disputed word or product as it is 
understood by the buyers?!25 If the buyers identify the word or 
product only with the kind of goods sold and do not associate it with 
the source, there is no secondary meaning and a basis for relief is not 
established. It would seem clear from this that the attitude of the 





“... it is apparent that it is an absolute condition to any relief whatever that the 
plaintiff in such cases show that the appearance of his wares has in fact come to 
mean that some particular person — the plaintiff may not be individually known 
— makes them, and that the public cares who does make them, and not merely 
for their appearance and structure. It will not be enough only to show how 
pleasing they are, because all the features of beauty or utility which commend 
them to the public are by hypothesis already in the public domain.” 

122 Jackson v. Universal International Pictures, Inc., 36 Cal. 2d 116, 222 P. 2d 
433, 87 U.S.P.Q. 131 (1950). 

123 Ibid. 

124 To illustrate that the demand is for the song and not the publisher see 
Gotham Music Publishing Co. v. Denton & Haskins Music Pub. Co., supra, note 119. 

As to a book — “demand is for the intrinsic character of the reprints 

denoted by the title, the text, the popularity of the author’s writing, not for the 
producer.” Pocket Books, Inc. v. Meyers, 292 N.Y. 58, 63, 54 N.E. 2d 6, 9 (1944). 

125 Bayer Co. v. United Drug Co., 272 Fed. 505, 509 (S. D. N. Y. 1921). See 
Annotation 150 A.L.R. 1067, 1080. 
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buyers should be decisive in determining whether the first user has 
successfully identified himself in the public mind with the trade-name 
or product. But such has not always been the case, for courts have 
held that the buyers are seldom reliable interpreters of their mental 
reactions.12® Therefore, in those cases, only slight weight has been 
given to such testimony. Retailers and salesmen, who are in contact 
with the public, have been judged the more reliable witnesses to in- 
stances of public confusion or deception. 

In determining whether the simulation of non-functional features 
of goods should be enjoined, the courts are generally faced with the 
following fundamental issues: 

1. Are the imitated features functional or non-functional? If they 
are functional, they are within the public domain and may generally 
be copied in every detail. On the other hand, if the simulated features 
are non-functional, the crucial issues are (The following factors apply 
also to the copying of trade-names.): 

2. Did the first user establish a secondary meaning? 

3. If so, did the conduct of the second user create a likelihood of 
confusion as to the source?!27 

The Court of Appeals in the Second Circuit in the Crescent 
case!28 articulates these precepts, which have been followed by most 
courts.12® Difficulty develops when the lower court fails to make a 
finding of fact on the issue of secondary meaning. In the absence of 





126 Premier-Pabst Corp. v. Elm City Brewing Co., 9 F. Supp. 754, 23 U.S.P.Q. 84 
(D. Conn. 1934). 

But see Skinner Mfg. Co. v. General Foods Sales Co., 52 F. Supp. 432 
(D. C. Neb. 1943), aff'd 143 F. 2d 895 (8th Cir. 1944), cert. denied 323 U.S, 766 (1944) 
and Steem-Electric Corp. v. Herzfeld-Phillipson Co., 118 F. 2d 122 (7th Cir. 1940), 
where the testimony of consumers is given greater weight than dealers, experts 
and other specialists. 

127 General Time Instrument Corporation v. United States Time Corporation, 
supra, note 40. 

In American Fork and Hoe Co. v. Stampit Corp., supra, note 29, the 
court denied an injuriction in the absence of secondary meaning. It said, “In light 
of this conclusion we need not consider whether the resemblance between the 
appellant’s and appellee’s rakes is founded upon functional or non-functional 
features, a branch of the case which, due to the meagerness of the record, could not 
be adequately discussed.” p. 476. So the court side-stepped the functional - non- 
functional issue, assumed the features to be non-functional, and ruled that sec- 
ondary meaning was absent. Then the court reasoned backwards from its con- 
clusion and decided that a finding as to the functional er non-functional features 
was unnecessary — a technique devised to overcome the deficiencies of the record. 

128 Supra, note 118. 

129 Grier Bros. v. Baldwin, 219 Fed. 735 (3d Cir. 1915); Bayley and Sons, Inc. v. 
Braunstein Bros. Co., 246 Fed. 314 (S.D.N.Y. 1917); J. C. Penney Co. v. H. D. Lee 
Mercantile Co., supra, note 105; American Enameled Products Co. v. Illinois Por- 
celain Enamel Co., 123 F. 2d 631, 51 U.S.P.Q. 404 (7th Cir. 1941); American Fork 
and Hoe Co. v. Stampit Corp., supra, note 29. 
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a finding, the appellate courts have been known to infer no secondary 
meaning.’8° Judge Frank correctly criticizes this practice. In the 
General Time Instrument case,'81 Judge Frank concludes that the 
court below intentionally refrained from making a finding of fact as 
to secondary meaning and that the appellate court incorrectly in- 
ferred the absence of secondary meaning from this lack of finding. 
What is at issue here is not Judge Frank’s interpretation of the vague 
findings but the failure of the appellate court to insist upon special 
findings as to each issue and in their absence, as Judge Charles E. 
Clark suggests, call for further findings rather than final dismissal.15? 

This casualness initiates in the lower court and continues 
through the appellate review. It should not matter in these cases 
which present no doctrinal novelties what the judicial attitudes are 
to invoking the principle of secondary meaning; yet, through the lax 
treatment of the issues, the economic attitude of the judiciary assumes 
fundamental portent and not infrequently is determinative of the 
results. 


To illustrate this lack of precision, in Miller Brewing Co. v. Blatz 
Brewing Co., 133 the Wisconsin court made no finding as to secondary 
meaning, limiting its consideration to the likelihood of deception. 
The Second Circuit Court of Appeals, the most active of our com- 
mercial courts, has been equally guilty of this casualness. In Swanson 
Mfg. Co. v. Feinberg - Henry Mfg. Co., Inc.,184 the Court failed to 
determine whether the features were functional or non-functional. 
Meisner v. Meisner,!*® contains -no findings by the New York Supreme 
Court as to functional or non-functional features and secondary mean- 
ing. 

The Rushmore cases'** are cited for the minority view that the 





180 General Time Instrument Corp. v. United States Time Corp., supra, note 
40; Lewis v. Vendome Bags, Inc., 108 F. 2d 16, 43 U.S.P.Q. 477 (2d Cir. 1939). 

181 General Time Instrument Corp. v. United States Time Corp., supra. 

Judge Frank suggests that trial judges be required in all cases to publish 
special findings of fact. See his article, “Short of Sickness and Death: A Study of 
Moral Responsibility in Legal Criticism,” 26 N.Y.U. L. Rev. 545, 632 (1951). 

132 Lewis v. Vendome Bags, Inc., ibid. 

183 90 U.S.P.Q. 360 (Wis, Cir. Ct., Milwaukee City 1951). Also in Western 
Lithograph Co. v. W. H. Brady Co., 71 F. Supp. 383, 74 U.S.P.Q. 63 (E.D, Wis. 
1947), the court did not specifically consider the element of secondary meaning. 

In Rymer v. Anchor Stove and Range Co., 70 F. 2d 386 (6th Cir. 1934), 
evidence of confusion as to source was held to be sufficient to demonstrate the 
presence of secondary meaning. 

184 147 F. 2d 500, 64 U.S.P.Q. 316 (1945). 

185 29 N. Y. S. 2d 342, 50 U.S.P.Q. 33 (N.Y. Sup, Ct, 1941). 

136 Rushmore v. Saxon, 154 Fed. 213 (Cir. Ct., S.D.N.Y. 1907); 158 Fed, 499 
(Cir. Ct., S.D.N.Y. 1908); Rushmore v. Manhattan Screw and Stamping Works, 163 
Fed. 939 (2d Cir. 1908); Rushmore v. Saxon, 170 Fed. 1021 (2d Cir. 1909); Rush- 
more v. Badger Brass Mfg. Co., 198 Fed. 379 (2d Cir. 1912). 
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simulation of non-functional features may be restrained without a 
showing of secondary meaning “if the similarity is likely to deceive 
purchasers.”!37 Yet a study of the Rushmore cases apparently re- 
veals that they hold no such broad ruling.1*° The injunction in the 
first Rushmore decision was based on active passing off and secondary 
meaning. The second and fourth cases were decided by the secon- 
dary meaning doctrine. The third decision brought elements of the 
first case in line with the second and made no new findings. The 
confusion as to the rulings in the Rushmore cases appears to stem 
from the court’s headnote to the second Rushmore decision: “One 
who manufactures and sells a well-known (italics added) article of 
commerce, like an automobile search light, inclosed in a shell of grace- 
ful but unpatented design, may maintain a bill of injunction, profits, 
and damages against a defendant who sells an automobile search light 
inclosed in a similar shell, although his name appears prominently 
thereon as maker, and he has never represented that his lamps were 
made by complainant, if it is shown that the similarity of the shells 
does, or is likely to deceive purchasers.” 

The latter clause, “similarity . . . is likely to deceive purchasers,” 
was eagerly fallen upon by some courts to allow relief in non-function- 
al feature cases without requiring the showing of secondary meaning. 
However, they failed to realize that in the Rushmore case the court 
was referring to “a well-known article of commerce,” in other words, 
one in which secondary meaning is presupposed. ‘Thus, it would 
seem, the Rushmore cases articulated no new principle. They il- 
lustrate, however, what misconception may follow from the failure 
of a court to enunciate in detail the crucial issues and findings in a 
case. 

Further support for the Rushmore doctrine is found in the dic- 
tum of Enterprise Mfg. Co. v. Landers, Frary & Clark,18® which with 
Yale & Towne Mfg. Co. v. Alder'*® are cited in the second Rushmore 
opinion. In the Enterprise case the court said, “There is evidence to 
show that purchasers have been deceived as to the identity of these 
mills, but, in the case of a Chinese copy, such as defendants offer to 
the public, such proof is hardly needed.” But both the Enterprise 
and Yale cases “presuppose that the appearance of the article had a 
secondary meaning and had been associated in the public mind with 
the first comer as a manufacturer or source of supply.”!41_ This is 





137 2 Callmann op. cit. note 3, at 1036. 

138 The writer intends to elaborate on this thesis in a future article. 

139 131 Fed. 240 (2d Cir. 1904). 

140 154 Fed. 37 (2d Cir. 1907). 

141 This opinion is expressed in Sinko v. Snow-Craggs Corp., op. cit. note 29, at 
453. For concurring views see Unique Art Mfg. Co. v. T. Cohn, Inc., 81 F. Supp, 
742, 745 (E.D.N.Y. 1949) and Crescent Tool Co. v. Kilbourn & Bishop Co., op. cit. 
note 118, at 300. In the latter case, Judge Learned Hand clearly stated the propo- 
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certainly consistent with the holding in the second Rushmore case. 

The misinterpretation of the second Rushmore decision rests 
on its presupposition of secondary meaning, an assumption also 
followed in the Enterprise and Yale cases. In such instances, since 
secondary meaning is assumed, the element of proof of secondary 
meaning — one which generally is not easy to demonstrate — is not 
clearly described by the courts. While the absence of precise descrip- 
tion does not modify the law so as to negate the requirement as to 
secondary meaning, it may, however, substantially affect the proof of 
association as to source. 

Yet a “Rushmore doctrine” has been pronounced by the courts 
which provides for relief from the simulation of non-functional fea- 
tures without a showing of secondary meaning where the similarity 
is likely to deceive or confuse buyers.142 To what extent this is an 
abrogation of the requirement that secondary meaning be proved or 
is the result of presupposition is not clear. If the former is the case, 
how can there be confusion as to source without a secondary meaning 
attaching itself to the article? This question is fundamental and has 
been left unexplained by those courts which have given support to a 
“Rushmore doctrine.” 

Nims speaks of a general rule “that it is unfair to copy the form 
or shape of any physical characteristic of another’s goods, if by so 
doing one’s own goods may be passed off as those of that other.”!4% 
This principle was enunciated as early as 1904 in the Enterprise case 
which held that “a court of equity will not allow a man to palm off 
his goods as those of another, whether his misrepresentations are 
made by word of mouth, or, more subtly, by simulating the collocation 
of details of appearance by which the consuming public has come to 
recognize the product of his competitor.”!44 Although the Enterprise 
decision was based on the doctrine of secondary meaning, the above 


sition: “The cases of so-called ‘non-functional’ unfair competition, starting with 
the ‘coffee mill case,’ Enterprise Mfg. Co. v. Landers, . . . are only instances of the 
doctrine of ‘secondary’ meaning. All of them presuppose that the appearance of 
the article like its descriptive title in true cases of ‘secondary’ meaning, has become 
associated in the public mind with the first comer, as manufacturer or source, and, 
if a second comer imitates the article exactly, that the public will believe his goods 
have come from the first, and will buy in part, at least, because of that deception.” 
Nor does the Second Circuit Court of Appeals, which rendered the Rushmore de- 
cisions, anywhere support or give effect to the “Rushmore doctrine.” 

142 Grant v. California Bench Co., 71 U.S.P.Q. 214 (Cal. D.C, of App., 2d 
Dist. 1946); Hi-Land Dairyman’s Assn. v. Cloverleaf Dairy, 107 Utah 68, 151 P. 
2d 710, 63 U.S.P.Q. 31 (1944); Scudder Food Products, Inc. v. Ginsberg, 21 Cal. 2d 
596, 134 P. 2d 255, 56 U.S.P.Q. 542 (1943). For a criticism of the majority rule as 
well as the “Rushmore doctrine” see 2 Callmann, op. cit. note 3, at 1037. See also 
Oppenheim op. cit. note 4, at 256 fn. 118. 

143 1 Nims, op. cit. note 3, at 384. 
144 Op. cit. note 139, at 241. 
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quotation was modified later to form the thesis for granting relief 
in simulation cases, the essence being a broadened theory of “passing 
off.’"145 

It appears that the “passing off” doctrine has been used to avoid 
or minimize the requirement that secondary meaning be proved. 
When shorn of verbiage, its significance and effect are substantially 
the same as in the “Rushmore doctrine” cases, with the attending 
confusion as to whether a showing of secondary meaning is required. 
In its early sense, “passing off’ was in no way related to secondary 
meaning, but since “passing off’ has also been used to prohibit the 
copying of non-functional features, that is no longer the case. The 
effect has been an obfuscation of the meaning of “passing off.” Is 
simulation alone sufficient to constitute “passing off’ or must there be 
an association of the non-functional features of an article in the 
buyer’s mind with its producer or source?!4® It would appear that 
simulation alone will not support an injunction against “passing off,” 
for in such cases if there is no deceit there can be no unfair competi- 
tion.'47 But how is deceit shown? What proof is necessary to es- 
tablish the presence of deceit? These are indefinite elements which 
are made more uncertain by the frequent failure of the courts to speci- 
fy clearly the findings necessary to grant relief against “passing off.” 
Since secondary meaning is required to show deception as to source, 
such findings should be precisely articulated by the courts. As a 
minimum, they should provide sufficient information to support, how- 
ever weakly, a presupposition of secondary meaning. Or if decep- 
tion is determined by a rationale other than secondary meaning, that 
reasoning should be made known. 


E. Likelihood of Confusion. 
Conceptual and procedural variances as to the proof required 


for establishing a likelihood of confusion in secondary meaning cases 
is clearly illustrated by the recent case of Chas. D. Briddell, Inc. v. 





145 The early cases on unfair competition related to the verbal passing off of 
one article for another. Later, “passing off” was defined to include the imitation of 
non-functional features of products. 

146 See Thomas Kerfoot & Co. v. Blackman & Blackman, Inc., 4 U.S.P.Q. 136 
(S.D.N.Y. 1930). In this case a finding of secondary meaning was not made. Was it 
established without a finding, was it presupposed or was proof of secondary mean- 
ing unnecessary? 

147 An action for deceit would not lie against a chain store for palming off 
packaged coffee where the label of the chain store package clearly identified the 
producer, although the arrangement and massing of colors on the packages of the 
competing coffees were similar. Winston & Newell Co. v. Piggly Wiggly Northwest, 
Inc., 221 Minn. 287, 22 N.W. 2d 11 (1946). 
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Alglobe Trading Co.148 In his dissent to the majority holding, Judge 
Charles E. Clark, with characteristic astuteness, points to the court's 
contradictory conclusion that in practice there must be a showing of 
actual confusion if relief is to be granted notwithstanding the govern- 
ing requirement that only a likelihood of confusion need be demon- 
strated.149 He notes that the evidence’®® in the case as to secondary 
meaning and confusion was unchallenged and was sufficient to con- 
vince the trial judge that there was a likelihood of confusion. Yet, 
on its findings — a comparison of the competing cutlery and an ex- 
amination of the documentary evidence — the higher court substituted 
its conclusions for those of the trial court. This action by the appel- 
late court was due in part to its opinion that the design of the cutlery 
could not assume distinctive characteristics. If this were true, the 
simulated features would be functional and could be freely copied. 
However, Judge Frank, in the majority opinion, showed no desire to 
conclude the argument with this principle — a common stopping 
point. He continued his line of reasoning by assuming, “arguendo,” 
that the design was non-functional. Then, after limiting the evidence, 
he concluded that there was no likelihood of confusion in the absence 
of actual confusion. And in spite of this result, he announced the 
principle that in secondary meaning cases it suffices to show only a 
likelihood of confusion to prevent imitation! 

As Judge Clark observed, this is new law — but it is not a new 
practice. To obtain relief from the imitation of non-functional fea- 
tures of articles, complainants generally attempt to establish con- 
fusion by introducing evidence of actual deception, notwithstanding 
the less formidable requirements of the law. This practice is general- 
ly followed, although it is more difficult to prove actual confusion, 
since the courts, quite naturally, give greater weight to such evi- 
dence.15! In fact, the unhappy experience of the plaintiff in the 
Briddell case would seem to substantiate the wisdom of following 
the more formidable procedure. 


Further, not only have the courts held various views as to the 





148 92 U.S.P.Q. 100 (2d Cir. 1952). 

149 Jd. at 104. 

150 The evidence as to likelihood of confusion consisted of two unverified letters 
addressed to the plaintiff, according to Judge Frank in the majority opinion. Judge 
Clark holds this to be an error for the affidavit of a manufacturers’ representative 
stated “that customers, department store buyers, and others interested in plaintiff's 
line were inquiring as to this 55-per-cent-cheaper product and jobbers were hold- 
ing off from placing further orders. Doubtless . . . [the representative] should be 
subjected to cross-examination, but his statement should not be either ignored 
or limited as in the opinion. Of some importance, too, is the affidavit of the expert 
pointing out in detail the several items of surface resemblance, but inner differences 
of quality between the competing knives.” /bid. 

151 Nims, op. cit. note 3, at 1047. 
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functional features of designs, but the attitudes of some individual 
judges have reflected conceptual vacillation and procedural incon- 
stancy. To illustrate, in the Bridell case Judge Frank supports the 
theory that the free simulation of articles is of the essence of a com- 
petitive society; thus, to insure the widest range of competition, in 
this case he considers the design of a knife to be within the public 
domain. However, in the General Time Instrument Corp. case‘? 
he wrote a strong dissent based on the theory that the design of a 
clock was non-functional, thus narrowing the concept as to competi- 
tion.1°3 One might with justification inquire as to the soundness of 
a conceptual philosophy of competition which is determined by the 
features of articles, such as design, rather than by economic and social 
forces. It is such conceptual vagaries which have created much of 
the confusion and uncertainty prevailing in the law of unfair com- 
petition. 


JurAL RELATIONS 


The difficulty in formulating consistent policies and standards 
for commercial activity is due in a large measure to differences be- 
tween the basic values and objectives in a competitive society. While 
values and normative judgments form essential components of social 
action, their validity is determined by the broadest socio-economic 
concepts. Since validity under the judicial process is not infrequently 
contingent upon the philosophic remonstrations and economic pre- 
dilections of individual judges and not necessarily on social expres- 
sion or group practice, the resulting difference in policy and opinion 
are inevitable. What is required, if commercial needs are to be more 
uniformly satisfied and consistently measured, is the review, the re- 
formulation and the implementation of basic values and normative 
judgements. 

Chief Justice Stone, in evaluating the objectives of law, stated 
that, “Law performs its function adequately only when it is suited 
to the way of life of a people. With social change comes the im- 
perative demand that law shall satisfy the needs which change has 
created, and so the problem, above all others, of jurisprudence in the 
modern world is the reconciliation of the demands, paradoxical and 
to some extent conflicting, that law shall at once have continuity with 
the past and adaptability to the present and future... .’"154 





152 Supra, note 127. 
153 However, the Court of Appeals for the Second Circuit in recent years has 
followed a generally consistent policy as to the design of articles. See supra, note 
90 and textual discussion. 
154 Stone, The Common Law in the United States, 50 Harv. L. Rev. 4, 11 (1936). 
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The United States is the citadel of free competition; yet for many 
years noticeable governmental encroachments have been made upon 
this province. The federal government, while espousing a philosophy 
of unrestrained competition, has assumed increasingly active regula- 
tory authority over our economic order. These restraints on com- 
petition were introduced to curb the abusive commercial practices 
which were inevitable under a laissez-faire policy. Without these safe- 
guards, the honest businessman would be placed at a decided com- 
petitive disadvantage. Also, paradoxically, unrestrained competition 
in an industrial economy results in concentrations of economic power 
which are the antitheses of a free economy. Federal regulation in 
the economic sphere, therefore, was necessary to effectuate the princi- 
ples of free competition.15 

While it is recognized that the adequate protection and control 
of economic interests come within the special province of the law, 
those measures should reflect a policy of unity of purposes and an 
accommodation of conflicting economic interests. However, the 
inadequacy and inconsistency of legal conceptualism as to economic 
matters reveal an absence of definitive standards and coherent policy 
capable of reliable application. This poverty of conceptualism is 
demonstrated at the legislative level by the conflict between the 
copyrights law and the federal anti-trust laws,15® and in the Federal 
Trade Commission’s policy of curtailment of competition under sec- 
tion 2 (b) of the Robinson-Patman Act and the increase of competi- 
tion under the Department of Justice’s enforcement program as to 
the Clayton and Sherman Acts.157 At the judicial level the unsettled 
nature of economic policy is illustrated by Judge Learned Hand's 
opinions in Ely-Norris Safe Co. v. Mosler Safe Co.1®8 and in Cheney 
Bros. v. Doris Silk Corp.1®® In the Ely-Norris case, Judge Hand fol- 
lowed the theory that injury rather than the means of its infliction 
should be controlling. However, in the Cheney case the method of 
inflicting the injury determined the basis for relief. 





155 SCHWARTZ, AMERICAN ADMINISTRATIVE Law 9 (1950). 

156 See White, Musical Copyrights v. The Anti-Trust Laws, 30 Nepra. L. Rev. 
50 (1950). 

157 See Standard Oil Co. v. Federal Trade Commission, 340 U.S. 231 (1950). 
The minority in this case, while agreeing with the interpretation of the Federal 
Trade Commission, admitted that that view would “weaken competition;” however, 
they concluded that Congress had intended such results. See also Simon, The Case 
Against the Federal Trade Commission, 19 U. or Cut. L. Rev. 297, 316 (1952). 

158 7 F. 2d 603 (2d Cir. 1925), reversed in 273 U.S. 132 (1926). This case was 
decided by the United States Supreme Court in line with the theory of secondary 
meaning. Subsequently, federal legislation as to false advertising was enacted. 
Wheeler-Lea Amendment to the Robinson-Patman Act, 52 Star. 111, 15 U.S.C. § 45 
(1938). 

159 35 F. 2d 279 (2d Cir. 1929). 
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These conceptual conflicts can be explained partially by histori- 
cal interpretations. Our government was founded upon precepts 
which are the embodiment of natural law. Instinct and the theory of 
right reason became the source for the introduction of law and for the 
establishment of precedent. Through the facility of a common ton- 
gue, the English cases provided suggestions for resolving local prob- 
lems and controversies. Thus, the English law, with modifications to 
meet domestic conditions, became a basis for social control. Inter- 
stitial variants, embodying civil law, were introduced, along with 
common law precepts, by Story and Kent. 

The law of unfair competition did not begin to take format until 
after the eighteen seventies with the coming of the era of the “robber 
barons.”” The industrial need for stability and certainty found its 
jural counterpart. Llewellyn suggests two reasons for the commer- 
cial need for legal certitude during this period: The “empire builders” 
required predictability and a stable law, “that means [law] . . . suf- 
ficiently strait-jacketed in out-moded moulds not to catch up too fast 
with novel predatory practices.”46° The dominant philosophy of 
legal positivism supplied the needs through case law with minimal 
legislation. It conveniently omitted rumination as to right reason, 
value judgment or ethics. It acknowledged only that law “as is” is law 
and that Justice, while it may be an ideal, in practice is an accident. 
Thus, the ideology of America was directed and influenced by business 
interests. While this was a cold philosophy, lacking in humanitarian 
concern for the hordes of immigrant labor, it implemented commer- 
cial growth and formed the basis for a substantial contribution by 
business to the development and the well-being of the country. 

Although positivism insisted upon certitude, discordancy in 
judicial law was frequently troublesome. This gave rise to the problem 
of dealing with “discordant precedents,” each of which created positive, 
although conflicting, rules. Positivism, therefore, presented variable 
rulings; those in terms of time, place or circumstances, which provided 
“sound” decisions became precedent. This did not, unfortunately, 
effectuate the formulation and adoption of single legal propositions 
for under different settings the contrary rulings may have been ap- 
plied with equal validity and effect. 

Toward the end of the nineteenth century the unrest of labor, the 
disaffection of farmers and the cries of small businessmen in opposi- 
tion to the Trusts fomented some legal change with a re-emphasis on 
value judgment. But unfair competition remained an area dominated 
by jural positivism. The conflict between public and private interests, 
the absence of judicial alacrity in restraining unscrupulous busi- 
ness practices, the vapidity and inconsistency of precepts and the 





160 Llewellyn, On Philosophy in American Law, 82 U. oF PENNA. L. Rev. 205, 
208 (1934). 
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subjective discordancy reflected in judicial decisions were evidences of 
the inability of positivism to meet the demands of an increasingly 
complex society. Thus, sociological jurisprudence spearheaded the 
revolt against positivism and reintroduced social ethics into private 
law. In determining social values, “right” reason was again applied 
with emphasis on the adjustment of conflicting social interests. Un- 
systematic and desultory legislative and administrative impetuses were 
applied to the control of trade practices, but a sustained and scientific 
evaluation of the law was not attempted. Conflicts in case law and 
trade legislation continued to mount and the advent of realistic juris- 
prudence further accentuated legal discordancies. 

Professor Northrup suggests the application of sociological juris- 
prudence to the American society to determine both the “positive leg- 
al rules” and “living law norms” just as the anthropologist Kluckhohn 
applied it to the society of the Navajo Indians. He contends that 
men like Kluckhohn and Sorokin have established that the “living 
law norms” of a society remain indefinite and the “positive legal 
rules” unintelligible unless the philosophy of the society is brought 
to the forefront. In that manner sociologists like Sorokin and an- 
thropoligists like Kluckhohn search out the positive law and the 
fundamental living law norms of a culture to determine its philo- 
sophy. This is the procedure which he recommends we apply to our 
own society. 

But the halls of juriprudence are open also to the other disci- 
plines. In that way, through a critical synthesis, the useful features 
of each theory can be employed to gain insight into the precepts and 
ideals of the law. Thus, positive jurisprudence is valuable in apply- 
ing logic to law. As Professor Stone has said, “The ‘logical form’ is 
not ‘fallacious’ within its own proper universe of discourse. It is 
only outside this universe of discourse that Holmes’ ‘cynical acid’ 
would wash the fallacy of the logical form along with the observer's 
moral presuppositions from the predictions of law.”16! Historical juris- 
prudence is useful in interpreting law according to a historical theory. 
Natural law is helpful in understanding and formulating value judg- 
ments. The Utilitarians provide the legislative process for improving 
the administration of justice. To the extent that psychology, eco- 
nomics, anthropology and other disciplines are applicable, each con- 
tributes to the evaluative process. 

This utilization of the significant attributes of the various jural 
theories may demonstrate that the legal philosophies are not wholly 
competitive but, in fact, are almost completely complementary. To 
what degree it would result in a synthesis, as envisioned by Hall,'? 





161 STONE, THE PROVINCE AND FUNCTION OF LAw 26 (1946). 
162 See his Integrative Jurisprudence in INTERPRETATIONS OF MODERN LEGAL 
PuiLosopuigs 313 (Ed. Sayre, 1947). 
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and Cairns,’®* rather than an interrelation of particularistic theories 
remains to be seen. Also, this procedure may mean the disappearance 
of some schools as distinct branches of jurisprudence, such as may 
result from the fusion of the historical school with sociological juris- 
prudence.16 

There are some differences of opinion as to whether jurisprudence 
can effectively operate as a social science so long as the improvement 
of the administration of justice is its objective. Mr. Cairns thinks 
that legal research has wrongfully forced upon jurisprudence the role 
of improving the law. This he believes is a reaction to the indifference 
and disdain which the bar has felt since the nineteenth century to 
wards jural theory. In the opinion of Cairns, jurisprudence should 
not be restrained by the artificial limitations of legal reform in its 
search for “invariant relationships among the facts.” He concludes 
that so long as it engages in legal technology it cannot become legal 
science.'®5 Since an adequate discussion of this problem would lead 
us away from our main objective, the issue will not be dwelt upon here. 
Each philosophic branch should have full opportunity to explore this 
legal province in accordance with its own tenets. 


JupiciaL Process 


The law of unfair competition is desperately in need of systematic 
elaboration. The method of dealing with it through ‘a body of 
empirical rules” has proved unsatisfactory. As Professor Morris Cohen 
has said, “Stare decisis means little in a changing society when for 
every new case the number of possible precedents is practically un- 
wieldy. Without principles as guides, the body of precedents becomes 
an uncharted sea; and reliance on principles is worse than useless 
unless these principles receive critical scientific attention.” 166 

The philosopher John Dewey has been equally critical of the 
judicial process in America. He does not believe, however, that this 
means the abandonment of logic in the law. Rather, he suggests the 
adoption of a logic “relative to consequences rather than to antece- 





163 Cairns, THE THEORY OF LEGAL SCIENCE 11 (1941). 

Oakeshott, The Concept of a Philosophical Jurisprudence, 3 Potrica 202, 345 
(1937-1938), recommends the superimposition on the existing schools, an extensive 
“philosophical jurisprudence” operating as “supreme” critic over the others. Pro- 
fessor Stone comments that “this suggestion may be of service to philosophy as such: 
it seems with respect, a counsel of despair from the lawyer's viewpoint.” Stone, 
op. cit. note 161, at 15. 

164 Stone, op. cit. note 161, at 35. 
165 Cairns, supra, at 9. 
166 Law AND THE SOCIAL OrDER 197 (1933). 
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dents, a logic of prediction of probabilities rather than one of de- 
duction of certainties.” 17 

Nor does it follow that the old precepts which are operative 
should be abandoned without review. Instead, the alternative is to 
re-examine, revaluate and modify the principles to meet more ef- 
fectively social requirements. The heritage of legal principles would 
be preserved in that those rules which have prospective value would 
be given continuing validity and effect. Thus, “laws on the new basis 
are formulae for the prediction of the probability of an observable 
occurrence. They are designations of a relation sufficiently stable to 
allow of the occurrence of individualized situations — for every ob- 
served phenomenon is individual — within limits of specified prob- 
ability, not a probability of error, but probability of actual oc- 
currence.” 168 

Unfortunately, as our industrial order gives increasing attention 
to the public interest, the courts reveal a growing inability to meet 
social demands. Mr. Justice Brandeis recognized this limitation of the 
judicial process almost thirty-five years ago in his famous dissent in 
the International News Service case.'*® He admitted in his opinion 
that the courts are unable “to make the investigations which should 
precede a determination of the limitations which should be set upon 
any property rights [in that case, in news] . . . .”!7° This weakness of 
the judicial process is seen also in its attempt to control other activities 
involving unfair trade practices. The courts are “powerless to prescribe 
the detailed regulations essential to full enjoyment of the rights con- 
ferred or to introduce the machinery required for enforcement of 
such regulations.”!71 

Furthermore, although the law has grown in bulk and detail the 
plan of court organization has not been developed to cope with the 
judicial burden of mastering the extensive materials or the detailed 
intellectual discipline required by the many unrelated problems.!7? 
As a result, the courts, in many of the areas of litigation, have suffered 
from “an indigested and indigestible mass of litigation” and rules.173 
It is the increasing inability of the courts to develop and follow 





167 Logical Method and Law, 10 Corn. L. Q. 17, 26 (1924). 

168 Dewey, THE QuEsT FOR CERTAINTY 206 (1929). 

169 International News Service v. Associated Press, supra, note 59. 

170 Jd. at 267. 

171 [bid. However, some writers, such as Chafee, Grismore and Callmann, con- 
sider the courts not less qualified to deal with unfair competition in its broader 
application than the legislatures. Chafee, supra, note 3; Grismore, Are Unfair 
Methods of Competition Actionable at the Suit of a Competitor? 33 Micn. L. Rev. 
321, 333 (1935); Callmann, What is Unfair Competition? 28 Gro. L. J. 585, 587 
(1940). 

172 KocourEK, AN INTRODUCTION TO THE SCIENCE OF LAw 183 (1930). 

173 Id. at 184. 
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a plan of systematic principles which gave fruition to legal realism and 
potency to the aphorism, “There is no certainty in the law.”!"* The 
effects in part were a deprecation of the law, a disrespect for order and 
the fomentation of legal skepticism. 

Jurists like Frank and Llewellyn, in questioning the efficacy of 
legal conceptualism, freely dramatize their theories by examples of 
extreme or exceptional cases. Both, however, recognize the existence 
of cases which present no doctrinal novelties.'75 It is not the ordinary 
but the exceptional and troublesome cases where the judge must 
examine related social urgencies and demands, which create the un- 
certainties in the law. As Llewellyn has observed, in such cases the 
action of the judge is unpredictable. The judge may find support in the 
action of a judge in an earlier case rather than from the latter's 
utterances. Yet, the imaginative judge may maintain a frame of ref- 
erence in the current decision which is consistant with the ratio 
decidendi of the earlier case. Thus, as “every lawyer knows . . . a prior 
case may, at the will of the court ‘stand’ either for the narrowest point 
to which its holding may be reduced, or for the widest formulation 
that its ratio decidendi will allow.”!7® Therefore, in some cases, the 
judge may subordinate “words to acts” and in other instances, con- 
versely subserve ‘‘acts to words.” 

While uncertainty is an inevitable result of our complex social 
system, Professor Kocourek does not find in that a justification for our 
legal vagaries. Human conduct is patterned from certain drives, mani- 
festations and experiences and therefore its varieties are not unlimited. 





174 Professor Kocourek enumerates the evils of uncertainty of legal rules as 
follows: 

1. Business transactions often are hindered until the parties can ascertain what 
risks of law are involved, and in what way they may be avoided. This disadvantage 
manifests itself chiefly as an economic loss in the form of legal expense. 

2. Litigation is encouraged in doubtful cases. 

8. Transactions may be entirely impeded because of legal uncertainty. 

4. Where the law is unascertainable or uncertain its moral force is weakened. 

5. Uncertainty ‘bears most heavily on those unable to bear the expense of liti- 
gation. They must give way in matters of dispute because of the risk of litigation. 

6. The administration of justice will lack much in uniformity where the law 
is uncertain. 

7. The appliers of law will be subjected more often to extra-legal influences 
where uncertainty exists. 

8. The appliers of law will more commonly be charged with favoritism where 
uncertainty exists. 

9. The government, in a condition of uncertainty of law becomes one of men 
instead of a government of law. 

Kocourrk, AN INTRODUCTION TO SCIENCE OF Law 178-179 (1930). 

175 See Judge Frank’s dissent in General Time Instrument Corp. v. United 
States Time Corp., supra, note 40 and Professor Reuschlein’s summary of Llewellyn’s 
philosophy in his JurispRUDENCE — ITs AMERICAN PROPHETS 191 (1951). 

176 LLEWELLYN, CASES AND MATERIALS ON SALES, Preface X (1930). 
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Kocourek contends, therefore, that the trouble stems not from the bulk 
of the legal data but from “the lack of conceptual tools necessary to 
coordinate the historical material into legal categories.”1"7 

Since a judge cannot be a specialist in the wide range of legal 
subject-matter, his principle duty is to apply the law to the contro- 
versy at hand. Subordinate to the main judicial business, the disposi- 
tion of litigation, is the investigation into the nature of the legal 
precepts and the examination of policy.'78 In the absence of a clear 
pattern of legal conceptualism, the judge, to form judgments, is com- 
pelled to inquire into or make rules and policy. If standards were 
more clearly framed the judge would be constrained to operate less 
frequently beyond the range of judgment-making on to the shibboleth 
of policy. 

Another difficulty with our judicial process is that private persons 
in private suits assert only their special claims and make no attempt 
to present or evaluate the social interests involved.!7® It is difficult for 
the judiciary by limiting consideration to individual interests to 
formulate or evaluate general policy with any social vision or consis- 
tency. In its broadest sense, social policy or interests should not be 
guided or settled by individual fulmination but by organized and care- 
ful group study. 

The very bulk and diffusion of case material and the consequent 
impossibility of scientific and exhaustive preceptual evaluation compel 
the Bar in its court practice to depend too generally upon specific 
decisions rather than upon basic principles. This over-emphasis of case 
law to the detriment of concept-law has imprisoned the American Bar 
so that only infrequently does it breathe the free air of conceptualism. 
How common it is for an attorney to parade triumphantly before a 
court the citation of a very recent decision, originating perhaps in a 
remote jurisdiction and rendered by “a judge whose opinions derive 
their weight solely from his official position.”1®° 

The need for conceptual revaluation in various areas of the law 
is recognized by realists like Judge Frank, although to them the judg- 
ment and not the norm is the law. In the General Time Instrument 





177 Kocourek, op. cit. note 174, at 179. 

178 Id. at 186. 

179 Franklin, The Historic Function of the American Law Institute: Restate- 
ment as Transitional to Codification, 47 Harv. L. Rev. 1367, 1381-1382 (1934). 

Professor Chafee states that “some experienced advisors consider that the main 
purpose of appellate argument is to make the judges want to decide your way. It is 
even said that the citation of authorities is a solemn pretext. My own view is 
quite different, but here too action is the end desired — a decision for one’s client — 
and not merely the transmission of clear ideas.” Chafee, op. cit. note 69, at 383. 

180 Moore, J. B., THE PASSION FOR UNIFORMITY, INTERNATIONAL LAW AND 
Some CurrenT Itvusions 316, 331ff. (1924), as quoted by Yntema, The Jurisprudence 
of Codification in David DupLEy Fiztp CENTENARY Essays 255 (1949). 
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Corporation case, Judge Frank opines that the doctrines relating to 
trade-names should “be re-evaluated in the light of competent re- 
search showing their practical social consequences on consumers, and 
that, until then, the courts should not extend those doctrines to foster 
expanded trade-name monopolies.”!8! Is this not an admission by 
Judge Frank that normative principles in some legal fields are deter- 
minative of judgments and hence constitute the law? It would appear 
so; yet, this does not repudiate Judge Frank’s jural theories, since they 
are representative of judicial practices for which a universalism has 
not been claimed. On the contrary, the relativism of Judge Frank 
reveals a flexibility of thought which is in keeping with the inconstancy 
of modern society. 


THE RESTATEMENT Or THE CoMMON LAW 


The Restatements of the American Law Institute were aimed at 
the elimination of certain of the evils of the common law. Their ob- 
jectives were focused on the reduction of the mass of legal publications 
which had to be consulted by the Bench and Bar, on the simplification 
of the common law by a clear, systematic restatement of it and on 
diminishing the flow of judicial decisions. It was feared that the in- 
creasing mass of unorganized judicial decisions threatened to break 
down the common law system of “expressing and developing law.”18? 
It was conceived that the Restatements would dispel uncertainty in 
the law if the law were rewritten with greater clarity and simplicity. 
This, in Judge Goodrich’s opinion, was accomplished as evidenced by 
the number of actual volumes published, since each subject reflects as 
nearly as possible currently applicable common law precepts.1®% 


The Restatements have departed from the traditionalism of the 
Anglo-American law for they were formulated as “an authority greater 
than that now accorded to any legal treatise, an authority more nearly 
on a par with thataccorded the decisions of the courts.184 To give effect 
to this obejctive, the courts should not have gone beyond the state- 
ments in the Restatements to cite the cases which formed the basis for 
their texts. The original texts should have remained the source for 
the solution of each succeeding controversy. However, traditional 
procedure was followed so that subsequently judicial decisions which 
cited the Restatements resulted in the insulation of the public from 





181 Supra, note 40. 

182 Lewis, History of the American Law Institute and the First Restatement of 
the Law, in RESTATEMENT IN THE Courts, Permanent Edition 1 (1945). 

183 Goodrich, The Story of the American Law Institute, 1951 Wasu. L. Q. 
283, 290. 
184 Jd. at 286. 
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the texts. Thus, those decisions and not the Restatements have be- 
come “the authoritative force to be obeyed.’’!85 By continuing this 
practice the purpose of the Restatements has been thwarted and the 
compelling conditions which justified them have been aggrevated 
instead of relieved since the Restatements function only as “an ad- 
ditional source of argument.” 186 

Mr. Justice Stone foresaw the difficulty that “the mere restatement 
of law under private auspices would not . . . carry sufficient authority to 
conquer the over-powering weight of precedent.”187 His early proposal, 
therefore, was that some method be formulated for reconciling the 
doctrine of stare decisis with this cooperative legal scholarship “which 
looks beyond the particular case to the law as a whole.”188 He proposed, 
therefore, that state legislatures be requested to approve the Restate- 
ments, not as formal legislative enactments, but as aids and guides to 
the judiciary so they would be free to follow “the collective scholar- 
ships and expert knowledge of our profession . . . .”18® 


But even this mild compromise with the codification of the com- 
mon law was rejected by the Institute. Perhaps it was feared that a 
legislative plan would revive the nineteenth century controversy be- 
tween the utilitarians and the historical jurisprudents.!®° At any rate, 
while the objective of the Restatements was the clarification and im- 
provement of the common law that was not to be accomplished by 
codification. As Judge Goodrich reported, “I submit that our institu- 
tional responsibility has been met when we have done our piece of 
scholarly work, made its existence known and put it into the hands of 
the bar for consideration. Out of our work and discussion which 
attends and follows it will come the ideas and growth of opinion from 
which changes in the law will develop. We could, if we had the means, 
hasten the process in a particular instance. But in the long run, we 
could tend to lose some of our authority as a source of disinterested 
legal scholarship.” 191 

Professor Yntema in 1936 questioned the effectiveness of the Re- 
statements in alleviating the evils of the common law in the absence of 
legislative sanction.!®? His doubt persisted, as he observed in 1949 that 





185 Franklin, op. cit. note 179, at 1376. 

186 ARNOLD, SYMBOLS OF GOVERNMENT 51 (1935). 

187 Mason, Harlan Fiske Stone Assays Social Justice, 1912-1923, 99 U. oF 
PENNA. L. Rev. 887, 915 (1951). 

188 [bid. 

189 Jbid. 

190 Goodrich, Restatement and Codification, DAviy DUDLEY FIELD CENTENARY 
Essays 241 (1949). 

191 REPORT OF ADVISOR ON PROFESSIONAL RELATIONS, AMERICAN LAW INSTITUTE, 
Proceedings, 1943-1944, v. 21, p. 61. 

192 Yntema, What Should the American Law Institute Do? 34 Micn. L. Rev. 
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“the stream of materials to be consulted by the lawyer rolls on in un- 
abated volumes.’’!93 In fact, he asked, “ ... where is the reported case 
that has lost its formal effect by reason of the Restatement or the case 
unreported due to its existence?” And he continued, “If there be such, 
and I have not heard of one, they do not affect the conclusion after a 
number of years that the Restatement has not relieved the public of 
the uncertainty and expense attendant upon a system of case-law. 
Without formal enactment obviating the recourse in ordinary cases to 
the existing decisions, it could scarcely be otherwise.” 1% 


Another defect of the Restatements is embodied in their exclusive- 
ly antecedent qualities and in the absence of prospective evaluation. 
While they represent careful and scholarly historical interpretation of 
legal precepts, the rules do not show critical evaluation. Nor do they 
provide for the systematic development and modification of the law 
since such responsibilities casually and loosely revert under the In- 
stitute’s program to the courts as in the past. While it is true that these 
duties were not assumed by the Restatements, the omission of them 
from the plans of the institute narrowly constricted its operations and 
seriously limited the measures for the improvement of the administra- 
tion of justice.195 Thus, Professor Yntema characterized the Restate- 
ments as digests, being merely statements of the law as it is.1°6 Since 
they only report and do not attempt to reform the law their value as 
media for its improvement is therefore substantially circumscribed. 


It is also an error to assume that insular simplification and clari- 
fication of language can adequately resolve the difficulties and problems 
attending the common law. Judge Vanderbilt, in this connection, de- 
cries the failure of the Restatements to use consistently a single term to 
express each “fundamental legal concept.” !®7 Professor Stone attaches 
little significance to this defect. As he said, “ . . . our main juristic 
problems go deeper than consistency of terminology and . . . there 





193 Yntema, op. cit. note 180, at 256. 

194 Ibid. ' 

195 Mr. Justice Stone held a broader view than the Institute’s as to the function 
of the Restatements. In an address before the members of the Association of the 
Bar of the City of New York he said, “It [the Restatement] must state in detail 
and with precision accepted rules and doctrines, eliminating or modifying the rule 
or doctrine not supported by reason or adopted to present-day social institutions 
and needs . . . it must avoid the formal statement of the Jaw as a closed system, 
clearly leaving open for future statements, on the basis of judicial decisions as they 
are rendered, the rules governing the new and unforeseen situations with which 
the law must hereafter deal as they arise.” As quoted in Mason, op. cit. note 187, at 
914. Note that Mr. Justice Stone gave exclusive jurisdiction over prospective law 
to the courts. He omitted any reference to the legislative function in meeting 
current requirements. 

196 Yntema, op. cit. note 180, at 256. 
197 VANDERBILT, MEN AND MEASURES IN THE LAw 34 (1949). 
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is no particular virtue, either, in our misunderstanding each other in 
one set of terms rather than in two or three.”!®8 To effectuate the im- 
provement of the law necessitates the application and utilization of 
our entire gamut of intellectual resources, social theories and philo- 
sophies. This requires that the law be viewed socially, logically, ethical- 
ly, behavioristically, anthropologically, and so on. Yet Judge Vander- 
bilt is correct in insisting that language be used precisely and con- 
sistently, for in the absence of clear communication little progress can 
be achieved in formulating plans for the improvement of law through 
the integrative process. 

Notwithstanding the disputed policy considerations of the In- 
stitute, the Restatements represent a valuable contribution to the 
improvement of the law. As Mr. Justice Cardozo observed, “The ex- 
istence of this Institute is a declaration to the world that laissez-faire 
in law is going or has gone the way of laissez-faire in economics.” 1° 
It represents a divergence from the main tradition of Anglo-American 
law, assuming the historic role of providing transition from the tradi- 
tional American law to a new scientific jurisprudence.?° 


The Restatements were described by Professor Williston as dress 
rehearsals. He said, “It has been the history of law in every other 
civilized country that after customary or common law has developed 
to a certain degree, or for a long period of years, and become unwieldy, 
a code has followed . . . Whether it be in fifty or one hundred or two 
hundred years, my own belief is that we shall repeat the history of 
other countries . . . This Restatement . . . will serve as a better 
foundation for a code, if one should be needed than any country has 
had _ before.”’?°1 


Professor Yntema, while observing that the Restatements have 
failed to remedy the evils of judicial precedents, is nonetheless im- 
pressed by the prodigiousness and usefulness of the program. The 
Restatements are “a necessary prerequisite for effective codification, or 
in other words scientific improvement of the general private law in 
technique, form, and substance. Also the skill and experience organized 
in the American Law Institute is available to implement the grand 
enterprize.”’20? 


This applies equally as well to the sections of the Torts Restate- 
ment which relate to unfair competition. It lays a foundation for the 
re-examination of the precepts affecting trade practices. While the 
Restatement only gathers and compiles what has been decided by the 





198 Stone, Julius, Review of Vanderbilt, Men and Measures in the Law (1949) 
in 24 N. Y. U. Law Q. Rev. 638, 640 (1949). 
199 Quoted in Reuschlein, op. cit. note 175, at 406. 
200 Franklin, op. cit. note 179, at 1369. 
201 Williston, Written and Unwritten Law, 17 A.B.A.J. 39, 41 (1931). 
202 Yntema, op. cit. note 180, at 264. 
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courts, this preliminary survey of unfair competition will be helpful 
in revaluating the law. 


THE Cop!IFICATION Or UNFAIR COMPETITION 


It has been demonstrated that there is an imperative need for a 
revaluation of the law of unfair competition. Also, that the judicial 
process is ill-equipped to perform this function. Further, that the 
Restatement, while of preliminary assistance in stating what the law 
is, fails to get to the fundamental conceptual issues of trade practices. 

The law of unfair competition requires more than a clarification 
and simplification of language. The significant trade practices, the 
economic and social considerations and the basic conceptual policies 
must be reviewed and reformulated if any meaning is to be given to 
the regulation of business conduct. This calls for a thorough re- 
examination and revision of federal and state legislation and the 
common law rules. 

Then, after this study has been made and a new law of unfair 
competition drafted, it should be submitted for legislative sanction as 
in the case of the Uniform Commercial Code. This is consistent with 
the traditions of Anglo-American law. As Judge Goodrich, succinctly 
explained the practice, “ ... Common law judges and common law 
lawyers are practical men. If common law rules are adequate and work, 
they leave them alone. If they do not keep up, resort is had to legisla- 
tion to supply the defects. The change from one to the other does not 
involve a discussion of grave philosophical considerations. It is made 
because it is thought necessary. It is continued so long as it produces 
desirable results. This has been the method of the Anglo-American 
law.”’203 

The writer recommends the preparation and adoption of a new 
federal and state uniform law of unfair competition. This new act? 
would contain the essence of the law of unfair competition with modi- 
fications and additions to be supplied by administrative legislation. 
Obviously, current federal and state legislation affecting trade practices 
and the Restatement of Torts would be helpful in the formulation of 
the uniform law. 

A range of unfair trade practices has been uncovered by the 
Federal Trade Commission and the courts which could form the basis 
for general regulatory prohibition? and the less effective administra- 
tive decisional practice would operate only to enforce the universal 





203 Goodrich, op. cit. note 190, at 250. 

204 Professor Handler recommends a new uniform act to be applicable at the 
federal and state levels. Handler, op. cit. note 3, at 260. In this, the writer agrees. 
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administrative rules. A practice should be prohibited only if it meets 
with general business or social disfavor. Then this disapproval should 
be given universal application and be controlled by forceful sanctions. 

As Professor Handler observed, “Unfair competition can not be 
eliminated until it is defined.”?°* The pattern of legislative, judicial 
and administrative experience has been sufficiently outlined to sketch 
a clear legislative picture of unfair competition but its details must be 
completed by administrative action. Also, the related social sciences, 
the philosophies and the other disciplines could contribute much in 
formulating a consistent policy and in projecting a plan to combat 
trade abuses. A law of unfair competition, which would provide 
reasonable protection to both business and the public and yet not be 
disruptive of American economic and legal practices, should evolve 
from this integrated program. 








206 Handler, op. cit. note 3, at 260. 
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Current Limitations on Governmental Invasion 


of First Amendment Freedoms 


Despite the fact that no important case involving First Amend- 
ment freedoms was decided by the Supreme Court prior to 1919, 
judicial protection of constitutional rights of privacy has involved 
ever increasing litigation and what appears to be ever increasing con- 
fusion in the cases. Behind the great mass of litigation in this field and 
the at least surface confusion of the cases lie two great dilemmas. The 
first is that posed so well by Abraham Lincoln, “Must a government of 
necessity be too strong for the liberties of its people, or too weak to 
maintain its own existence?” The second is that dilemma so peculiar 
to every field of the law; the desire for certainty in legal principles on 
the one hand, and the desire for justice in the individual case on 
the other. 


With these conflicts as a background, the Supreme Court has 
arrived at a solution of First Amendment cases which can be described 
as a process rather than a set of “inexorible” rules. The Court has 
recognized that, in essence, the problem is one of weighing the 
interests of the individual in maintaining his liberties as against the 
interests of the State in protecting the community. “A survey of the 
relevant decisions indicates that the results which we have reached 
are on the whole those that would ensue from careful weighing of 
conflicting interests.”? 


The Court in each case, then, must decide whether the rights of the 
individual should be protected or whether there is a public interest 
justifying or overriding the accompanying invasion of individual 
rights. As the Court has stated it: 





1 Dennis v. United States, 341 U.S. 494, 542 (1951). The necessity of a weighing 
or balancing process has often been emphasized by the Court. “We are faced in 
the instant case with the necessity of weighing the conflicting interests of the ap- 
pellant in the civil rights she claims, . , . against the interest of the community...” 
Martin v. City of Struthers, 319 U.S. 141, 143 (1943) . “The demands of free speech 
in a democratic society as well as the interest in the national security are better 
served by candid and informed weighing of the competing interests, within the 
confines of the judicial process, than by announcing dogmas.” Dennis v. United 
States, 341 U.S. 494, 542 (1951). See also Dennis v. United States, 341 U.S, 494 at 
519, 525, 542, 543, and 561 (1951); American Communications Association v. Douds, 
339 U.S. 383 at 393 and 400 (1950); Teamsters Union v. Hanke, 339 U.S. 470, 474 
(1950) ; Pennekamp v. Florida, 328 U.S. 331, 336 (1946) . 
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... the problem is the relative necessity of the public interest 
as against the private rights. Even assuming private rights 
of the timid to be of the fullest weight, the problem remains 
whether they outweigh the public necessities in this matter.” 


This process of balancing the individual interests as against the 
public interest of necessity involves a consideration of many factors. 
As the Court itself has said, ““The complex issues presented by regula- 
tion of speech (and this is true of all First Amendment freedoms) in 
public places, by picketing, and by legislation prohibiting advocacy of 
crime have been resolved by scrutiny of many factors besides the im- 
minence and gravity of the evil threatened.’ 

Understanding First Amendment decisions, then, involves two 
problems; comprehending the basic balancing process involved, and 
recognizing the various factors which the Court uses in that process 
as well as their significance. This comment will treat those two 
problems in reverse order, with a final section intended to synthesize 
the factors and thus present a picture of the complete balancing 
process involved.* While it is true that any discussion of First Amend- 
ment decisions completely divorced from questions of policy and of 
jurisdiction, both in the power and the ought sense, cannot present the 
whole picture, it is hoped that this comment may make some con- 
tribution toward an understanding of at least the mechanics of First 
Amendment decisions. 


INDIVIDUAL INTEREST 


Before an individual’s personality rights will be constitutionally 
protected, there must at least have been a factual invasion of them. 
Despite an assertion by the individual that his personality rights have 
been invaded, the Court on analysis may decide that there has, in 
fact, been no invasion. When they so decide, the Court, of course, need 
consider nothing else in so far as the First Amendment is concerned. 
Where, however, the Court is convinced that a factual invasion of 
personality rights has occurred, they must then weigh the individual 
interest in preventing that invasion. The cases indicate that in 
weighing the individual interest in a particular case the Court may 
consider three factors: the aspect of personality invaded, the magnitude 
of the invasion, and the appropriateness of the invasion. These factors 
will be considered in detail below. 





2 Barsky v. United States, 167 F. 2d 241, 249 (D.C. Cir. 1948), cert. denied, 334 
U.S. 843 (1948). 

3 Dennis v. United States, 341 U.S. 494, 542 (1951). 

4 The analysis and ideas expressed in this comment are largely based on the 
analysis of Professor Frank R. Strong of The Ohio State University as presented in 
his book AMERICAN CONSTITUTIONAL LAW (1950). 
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The Aspect of Personality Invaded. 


This factor includes a recognition that there are various aspects 
of personality which receive constitutional protection, and a deter- 
mination of the relative importance and corresponding protection of 
the particular aspect invaded in each case. There are, of course, many 
aspects of personality, and categorizing them depends upon the use to 
which the resulting categories will be put. Relevant here, therefore, 
are only those facets of personality which the Supreme Court has 
accorded constitutional protection. These can be classified into four 
basic aspects: (1) bodily integrity or the person,5 (2) spiritual in- 
tegrity or the mind, the spirit and the soul,® (3) physical integrity or 
the right of external physical privacy,’ and (4) reputational integrity 
or the right of reputational privacy.* Within each of these four aspects 
of personality are many different but related activities; for instance, 
religion, itself only a part of spiritual integrity, is expressed through 
many different activities. These varying activities are not identically 
protected, but receive different degrees of protection according to 
judicial conceptions of the social importance of the particular activity. 
Each aspect of personality, therefore, may receive a range of con- 
stitutional protection determined by the range of social importance of 





5 U.S. Consr. AMEND. XIII, $1; U.S. Const. AMEND. XIV, §1. “No State ‘shall 
deprive any person of life, liberty, or property without due process of law,’ says 
the Fourteenth Amendment to the Constitution. By the term ‘life’ as here used, 
something more is meant than mere animal existence. The inhibition against its 
deprivation extends to all those limbs and faculties by which life is enjoyed. The 
provision equally prohibits the mutilation of the body by the amputation of an 
arm or leg, or the putting out of an eye, or the destruction of any other organ of 
the body through which the soul communicates with the outer world. The depriva- 
tion not only of life, but of whatever God has given to every one with life, for its 
growth and enjoyment, is prohibited by the provision in question, if its efficacy be 
not frittered away by judicial decison.” Field, J., dissenting in Munn v. IIlinois, 
94 U.S. 113, 142 (1877). 

6 “The guaranties of civil liberty are but guaranties of freedom of the human 
mind and spirit and of reasonable freedom and opportunity to express them.” Mr. 
Justice Stone dissenting in Minersville School District v. Gobitis, 310 U.S. 586, 604 


(1940). 
7 “The security of one’s privacy against arbitrary intrusion by the police. . . is 
basic to a free society . . . . The knock at the door, whether by day or by night, as a 


prelude to a search, without authority of law but solely on the authority of the 
police, did not need the commentary of recent history to be condemned as incon- 
sistent with the conception of human rights enshrined in the history and the basic 
constitutional documents of English-speaking peoples.” Mr. Justice Frankfurter de- 
livering the opinion of the Court in Wolf v. Colorado, 338 U.S. 25, 27 (1949). 

8 “Analyzed, freedom to remain silent is essentially freedom from the embar- 
rassment and mental suffering which flows from, enforced disclosure of personal oddity 
or social non-conformity; . . . .” STRONG, CONSTITUTIONAL LAW 773 (1950). See 
The Right of Privacy, 4 Harv. L. Rev. 193 (1890); Pound, Interests of Personality, 
28 Harv. L. Rev. 445 (1914). 
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the activities within the aspect. Since this paper is limited chiefly to a 
discussion of First Amendment Rights, only spiritual integrity will be 
treated in detail below. 

(1) Bodily integrity. Of the four aspects of personality, bodily 
integrity was the first to receive constitional protection, and has since 
received the highest degree of protection. Illustrating this high degree 
of protection is the fact that the Thirteenth Amendment which safe- 
guards bodily integrity is the only Amendment operating directly 
against invasions by individuals as well as against invasions by 
government. 

(2) Spiritual integrity. This aspect of personality is second only 
to bodily integrity in the quantum of protection accorded by the 
Constitution. The Supreme Court has often expressly emphasized the 
importance of this aspect.® Spiritual integrity, of course, covers a very 
wide range of human activities,!° and not every activity within its 
ambit is as fully protected as every other activity. For freedom of 
speech, this concept has been well stated by Mr. Justice Frankfurter in 
the recent Dennis case, “Not every type of speech occupies the same 
position on the scale of values. There is no substantial public interest 
in permitting certain kinds of utterances: ‘the lewd and obscene, the 
profane, the libelous, and the insulting or ‘fighting’ words — those 
which by their very utterance inflict injury or tend to incite an im- 
mediate breach of the peace’.”!1 The even more recent case of Beau- 
harnais v. Illinois'? emphasizes this distinction, and adds to the 
“lewd and obscene” group libel or race defamation. 


Freedom of religion and assembly likewise are composed of various 
activities which receive different degrees of protection. As stated by 


» 





9 Thomas v. Collins, 323 U.S. 516 (1945); Schneiderman v. United States, 320 
U.S, 118 (1943); Cantwell v, Connecticut, 310 U.S. 296 (1940); Hague v. C.1.0., 
307 U.S. 496 (1939); Near v. Minnesota, 283 U.S. 697 (1931). 

10 “The press in its historical connotation comprehends every sort of publica- 
tion which affords a vehicle of information and opinion.” Lovell v. City of Griffin, 
303 U. S. 444, 452 (1937); “We have no doubt that motion pictures, like newspapers 
and radios, are included in the press whose freedom is guaranteed by the First 
Amendment.” United States v. Paramount Pictures, 334 U.S. 131, 166 (1948); As 
to movies see also Burstyn, Inc. v. Wilson, 20 L.W. 4329 (1952). “Section 9(h) ... 
has the further necessary effect of discouraging the exercise of political rights 
protected by the First Amendment.” American Communications Association v. Douds, 
$39 U.S. 382, 393 (1950); “. . . Congress has never deemed it wise, if, indeed, it 
has considered it constitutional, to interfere with the civil right of using the mail 
for lawful purposes.” Mr. Justice Brandeis dissenting in Milwaukee Publishing Co. 
v. Burleson, 255 U.S. 407, 423 (1921); “There is no doubt that, in connection with 
the pledges, the flag salute is a form of utterance.” West Virginia Board of Educa- 
tion v. Barnette, 319 U.S. 624, 632 (1943). 

11 341 U.S. 494 at 544 (1951). 

12 72 S.Ct. 725 (1952). 
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the Supreme Court in Cantwell v. Connecticut, “Thus the Amend- 
ment embraces two concepts, — freedom to believe and freedom to 
act. The first is absolute, but, in the nature of things, the second 
cannot be.”18 

Distinctions among the different activities composing an aspect of 
personality seem based on the value to society of the particular activity. 
As Professor Chafee has stated it, “The First Amendment protects two 
kinds of interest in free speech. There is an individual interest, the 
need of many men to express their opinions on matters vital to them 
if life is to be worth living, and a social interest in the attainment of 
truth, so that the country may not only adopt the wisest course of 
action but carry it out in the wisest way.”!4 The Supreme Court has 
clearly indicated that the “individual” interest in freedom of speech 
is not as highly protected as the “social” interest. In speaking of 
profanity, the Court has said, “It has been well observed that such 
utterances are no essential part of any exposition of ideas, and are of 
such slight social value as a step to truth that any benefit that may be 
derived from them is clearly outweighed by the social interest in order 
and morality.”?® 

Thus the Court does not stop with a bare determination that 
spiritual integrity has been invaded, but goes on to determine the 
social importance of the particular activity invaded. Only then can 
the Court determine the degree of constitutional protection to which 
that activity is entitled. 


(3) Physical integrity. The cases indicate that this aspect ranks 
below spiritual integrity on the scale of protection accorded rights of 
personality.1® The protection which this aspect receives stems from the 
Fourth and Fifth Amendments, but, at present, that protection is 
given effect only through the sanction of the federal rule against the 





13 310 U.S. 296, 303 (1940). 

14 CHAFEE, FREE SPEECH IN THE UNITED States 33 (1941). 

15 Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942). It may be that 
cursing receives no constitutional protection whatsoever, for in the Chaplinsky 
case the Court quoted with approval from Cantwell v. Connecticut, 310 U.S. 296 at 
309-310 (1940): “Resort to epithets or personal abuse is not in any proper sense 
communication of information or opinion safeguarded by the Constitution, and its 
punishment as a criminal act would raise no question under that instrument.” It 
is clear, however, that if such forms of expression receive any constitutional pro- 
tection, it is less than that afforded other forms of expression, “A man who is calling 
names or using the kind of language which would reasonably stir another to violence 
does not have the same claim to protection as one whose speech is an appeal to 
reason.” Niemotko v. Maryland, 340 U.S. 268, 282 (1951). 

16 “Speech has therefore a preferred position as contrasted to some other civil 
rights. For example, privacy, equally sacred to some, is protected by the Fourth 
Amendment only against unreasonable searches and seizures.” Mr. Justice Douglas 
dissenting in Beauharnais v. Illinois, 72 S.Ct. 725, 745 (1952). 
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admissibility of illegally obtained evidence.1* Since this rule is not 
mandatory on the states, it is obvious that physical integrity receives 
less constitutional protection than either bodily or spiritual integrity. 

(4) Reputational integrity. The only effective protection given 
this aspect at present lies in the constitutional privilege against self- 
incrimination,!® which protects individuals only as against criminal 
reputation. Currently, however, there is an effort to achieve for this 
type of integrity a protection greater than the limited protection now 
possible under that privilege. The effort consists of an attempt to link 
“the right to remain silent” with freedom of speech, freedom of con- 
science, or both. Manifesting this effort is Mr. Justice Murphy's con- 
curring opinion in West Virginia State Board v. Barnette, “The 
freedom of thought and of religion as guaranteed by the Constitution 
against state action includes both the right to speak freely and the 
right to refrain from speaking at all... .”1® At present, however, the 
cases make it extremely doubtful that any constitutional guaranty of 
reputational integrity exists beyond that accorded by the privilege 
against self-incrimination.?° 


The complaint is that when others join and he does not, it 
sets him apart as a dissenter, which is humiliating. Even ad- 
mitting this to be true, it may be doubted whether the Con- 
sitution which, of course, protects the right to dissent, can 
be construed also to protect one from the embarrassment that 
always attends noncomformity, whether in religion, politics, 
behavior or dress.?1 


(5) Summary. Four aspects of personality are currently given sub- 
stantive constitutional protection. These are bodily, spiritual, physical 
and reputational integrity. In First Amendment cases, the Court first 
decides whether or not there has been a factual invasion. It then con- 
siders the particular activity invaded and accords it a degree of 
protection corresponding with its importance to society. If there is to 
be a true balancing of the individual interest as against the public 
interest, the Court must consider the particular activities invaded, 





17 Wolf v. Colorado, 338 U.S. 25 (1949); Weeks v. United States, 232 U.S. 383 
(1930) . 

18 U.S. Const. AMEND. V. Technically the Fifth Amendment is not applicable 
to the states. Brown v. Mississippi, 297 U.S. 278 (1936). 

19 319 U.S. 624, 645 (1943). For an attempt to justify a “liberty of silence” on 
the basis of the due process clause, see Nutting, Freedom of Silence; Constitutional 
Protection Against Governmental Intrusions in Political Affairs, 47 Micu. L. Rev. 
181 (1948) . 

20 Curtis, Wringing the Bill of Rights, 2 Tue Pac. Specrator 361, 368-370 
(1948) . 

21 Mr. Justice Jackson concurring in McCollum v. Board of Education, 333 
US. 203, 232 (1948). 
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since only in that way can the importance of preventing an invasion of 
those activities be determined. 


Magnitude of the Invasion. 


The key to this second factor is the scope or thrust of the invasion. 
Although pertinent in determining the constitutionality of invasions 
of all four of the aforementioned aspects of personality,?? this factor 
will be here treated only as it is applied in First Amendment cases, or 
those cases involving spiritual integrity. 

Historically the Court resisted a consideration of magnitude. 
The decisions merely indicated that there was or was not a factual 
invasion of First Amendment freedoms.?* Since the middle 1930's, 
however, there has been a definite trend toward a more flexible basis 
of determination. After finding a factual invasion, the Court will go 
on to determine how great that invasion has been in terms of the 
particular activity invaded. Although of relatively recent origin, this 
factor has been expressly treated in several Supreme Court decisions 
which clearly illustrate its significance. 

In Bridges v. California?* the Court, in reversing contempt con- 
victions arising out of published comments made regarding pending 
litigation, was influenced by its judgment that the magnitude of the 
invasion of First Amendment freedoms was great: 


We may appropriately begin our discussion of the judgments 
below by considering how much, as a practical matter they 
would effect liberty of expression. . . . Since they punish 
utterances made during the pendency of a case, the judg- 
ments below therefore produce their restrictive results at the 
precise time when public interest in the matters discussed 
would naturally be at its height. Moreover, the ban is likely 
to fall not only at a crucial time but upon the most important 
topics of discussion.?5 (Emphasis supplied) . 





22 As to bodily integrity see Skinner v. Oklahoma, 316 U.S. 535, 541 (1942); 
Buck v. Bell, 274 U.S. 200 (1927); Jacobson v. Massachusetts, 197 U.S. 11 (1905). As 
to physical integrity see Harris v. United States, 331 U.S. 145 (1947); Oklahoma 
Press Pub. Co. v. Walling, 327 U.S. 186 (1946); Olmstead v. United States, 277 U.S. 
438 (1928). As to reputational integrity see concurring opinion of Mr. Justice 
Jackson in McCollum v. Board of Education, 333 U.S. 203, 232 (1948). 

23 Near v. Minnesota, 283 U.S. 697 (1931); Schenck v. United States, 249 U.S. 
47 (1919); “Do the people of this land . . . desire to preserve . . . freedom of 
speech and of the press ...? If so, let them withstand all beginnings of encroach- 
ment.” Dissenting opinion of Mr. Justice Southerland in Associated Press v. Na- 
tional Labor Relations Board, $01 U.S. 103, 141 (1937). (Emphasis supplied). 

24 314 U.S. 252 (1941). 
25 Id, at 268. 
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In American Communications Association v. Douds,2® the Court 
upheld the constitutionality of Section 9(h) of the National Labor 
Relations Act of 1937. Again the magnitude of the invasion of First 
Amendment rights was an important factor in the decision, although 
this time the Court felt that that magnitude was small: 


When the effect of a statute or ordinance upon the exercise of 
First Amendment freedoms is relatively small and the public 
interest to be protected is substantial, it is obvious that a rigid 
test requiring a showing of imminent danger to the security 
of the Nation is an absurdity.27 (Emphasis supplied). 


In upholding the Hatch Act challenged in United Public Workers 
of America (C.I.0.) v. Mitchell,?* the Court stressed their judgment 
that the magnitude of the invasion of personality rights was slight. 
“Congress .. . leaves untouched full participation by employees in po- 
litical decisions at the ballot box and forbids only the partisan activity 
of federal personnel deemed offensive to efficiency. With that limita- 
tion only, employees may make their contributions to public affairs or 
protect their own interests, as before the passage of the Act.”?® Signifi- 
cantly, Mr. Justice Black based his dissent in large part on his judg- 
ment that the magnitude of the invasion was extremely great. “Thus 
are the families of public employees stripped of their freedom of 
political action. The result is that the sum of political privilege left 
to government and state employees, and their families, to take part in 
political campaigns seems to be this: They may vote in silence; they 
may carefully and quietly express a political view at their peril; and 
they may become ‘spectators’ (this is the Commission’s word) at 
campaign gatherings, though it may be highly dangerous for them to 
‘second a motion’ or let it be known that they agree or disagree with a 
speaker.’’3° 

Significant also in a discussion of the magnitude factor are those 
cases in which governmental action invading personality rights has 
been held unconstitutional because of its sweeping proscription or 
uncertain, all-inclusive standards.! Although these cases are tradi- 
tionally explained by the “void for vagueness,” rule or by the argument 
that permitted activities as well as evils are prohibited, the language 





26 339 U.S. 382 (1950). 

27 Id. at 397. 

28 330 U.S. 75 (1947). 

29 Id. at 99. 

80 Jd. at 108. 

31 Termineniello v. Chicago, 337 U.S. 1 (1949); Winters v. New York, 333 U.S. 
507 (1948); Cafeteria Union v. Angelos, 320 U.S. 293 (1943) ; Cantwell v. Connecti- 
cut, 310 U.S. 296 (1940); Hague v. C.1.0., 307 U.S, 496 (1939); De Jonge v, Oregon, 
299 U.S. 353 (1937); Herndon v. Lowry, 301 U.S. 242 (1937); Stromberg v. Cali- 
fornia, 283 U.S., 359 (1931). 
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of several of these cases has indicated a concern with the concept of 
magnitude. In this connection the rationale is that a sweeping proscrip- 
tion must necessarily be of the great magnitude due to the wide range 
of activities which it prohibits. Illustrative of this approach is the 
language of the Court in Drivers Union v. Meadowmoor Co., “The 
exercise of the state’s power which we are sustaining is the very 
antithesis of a ban on all discussion in Chicago of a matter of public 
importance. Of course we would not sustain such a ban. The injunction 
is confined to conduct near stores dealing in respondent's milk, and it 
deals with this narrow area precisely because the coercive conduct 
affected it.”32 A further example of the relation between indefinite 
standards and magnitude is the approach used by the Court in Cant- 
well v. Connecticut.33 In that case a Connecticut statute forbidding 
solicitation of money or valuables for any alleged religious cause with- 
out a certificate first obtained from a designated official was held un- 
constitutional. The Court, after approving the power of the states to 
“regulate the time and manner of solicitation generally,” went on to 
indicate that conditioning solicitation in its entirety on first obtaining 
a license from an official, who, because of a lack of definite standards, 
could exercise discrimination made the magnitude of the particular 
invasion of freedoms too great. 


Thus, an examination of First Amendment cases since the early 
1930's leads to the conclusion that the Court is no longer satisfied with 
the bare determination that there has been a factual invasion of First 
Amendment freedoms. Today the Court goes on to consider the relative 
scope or magnitude of the invasion as well, and the greater that magni- 
tude the more likely that the invasion will be unconstitutional. It 
therefore becomes important to consider how the magnitude factor is 
measured in actual cases. The answer is not simple, for we are dealing 
here with intangibles. Basically, however, the problem is one of deter- 
mining what part of the entire right has been restricted. This can be 
illustrated by the comparison between a statute absolutely prohibiting 
religious speeches in parks at any time, and one prohibiting religious 
speeches in parks only between | and 3 o'clock in the afternoons. The 
measurement, in other words, is not absolute like the dollar and 
cents measurement of property values, but is a relative measurement 
— a consideration of the size of the particular invasion in relation to 
the entire rights or freedoms available to the individual. Perhaps a 
few illustrations from the cases will clarify the point: 


True, exclusion from the area in which one’s home is located 
is a far greater deprivation than constant confinement to the 





82 $12 U.S. 287, 298 (1941). 
33 310 U.S. 296 (1940). 
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home from 8 p.m. to 6 a.m.34 

The injunction is defended, however, on the ground that the 
petitioners have been prohibited from passing information to 
the public at only some but not all places.35 (Emphasis 
supplied). 

The range of activities proscribed . . . embraces nearly every 
practicable, effective means whereby those interested . . . may 
enlighten the public on the nature and causes of a labor 
dispute.** (Emphasis supplied.). 


In the final analysis, then, when governmental action invades 
spiritual integrity the magnitude of the invasion is an important factor 
in the decision as to constitutionality. To measure magnitude, the 
Court uses a relative test; How much of the particular freedom has 
been actually and practically proscribed? 


Appropriateness of the Invasion. 


The freedom asserted by these appellees does not bring them 
into collision with rights asserted by any other individual. 
It is such conflicts which most frequently require intervention 
of the State to determine where the rights of one end, and 
those of another begin.37 


In a society as complex as ours it is difficult to perform any signi- 
ficant act without in some way affecting others. Often when an in- 
dividual exercises his freedom of speech, press, religion, or assembly 
in a particular manner, the effect is an interference with personality 
rights of others. The outstanding example of this is Individual A’s use 
of a loud speaker in a public park where others are seeking quiet 
relaxation. While Individual A is thus exercising his right to speak, 
he is also interfering with the rights of others to enjoy peace and quiet 
in the public park. In such a situation, unless government intervenes 
to curtail the rights of Individual A, Individual A will be invading the 
personality rights of other individuals. The degree of probability 
that, unless government does step in, Individual A will invade the 
rights of others is the fundamental basis of the “appropriateness” 
factor. A high degree of probability makes it “appropriate” that 


’ oe 


government step in to prevent A’s “private” invasion of others. 
Probably the outstanding Supreme Court case recognizing the 





84 Korematsu v. United States, 323 U.S. 214, 218 (1944). 

85 Mr. Justice Reed dissenting in Carpenters Union v. Ritters Cafe, 315 U.S. 
722, 732 (1942). 

86 Thornhill v. State of Alabama, 310 U.S. 88, 104 (1940). 

87 West Virginia Board of Education v. Barnette, 319 U.S. 624, 630 (1943). 
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existence of this factor is Saia v. New York in which Mr. Justice Frank- 
furter stated in his dissent: 


But modern devices for amplifying the range and volume of 
the voice, or its recording, afford easy, too easy, opportunities 
for aural agression. If uncontrolled, the result is intrusion 
into cherished privacy. The refreshment of mere silence, or 
meditation, or quiet conversation, may be disturbed or pre- 
cluded by noise beyond one’s personal control. 

... Surely there is not a constitutional right to force unwilling 
people to listen. ... And so I cannot agree that we must deny 
the right of a State to control these broadcasting devices so as 
to safeguard the rights of others not to be assailed by intrusive 
noise but to be free to put their freedom of mind and at- 
tention to uses of their own choice.®® 


While Mr. Justice Frankfurter’s opinion was a dissenting voice in 
the Saia case, supra, that case is generally regarded as having been 
overruled by Kovacs v. Cooper, in which the Court said, “The pre- 
ferred position of freedom of speech in a society that cherishes liberty 
for all does not require legislators to be insensible to claims by citizens 
to comfort and convenience. To enforce freedom of speech in dis- 
regard of the rights of others would be harsh and arbitrary in itself.”® 

A negative inference giving further vitality to the appropriate- 
ness factor is found in the consistency with which the Court has 
alluded to it in striking down legislation invading personality rights 
where there existed no indication of injury to others unless govern- 
ment interceded.*° ‘ 

Although the cases indicate that the “appropriateness” factor has 
a significance of its own in First Amendment cases, it may well be 





88 334 U.S. 558, 563 (1948). By the express assertion of a majority of the 
Justices, the Saia case was overruled by Kovacs v. Cooper, 336 U.S. 77 (1949). 

89 336 U.S. 77, 88 (1949). Other cases in which this criterion has played a 
part are: Beauharnais v. Illinois, 72 S.Ct. 725, 732-733 (1952); Niemotko v. Maryland, 
340 U.S. 268, 279 and cases there cited (1951); Kovacs v. Cooper, 336 U.S. 77, 86, 
88, 97 (1949) ; Railway Express v. New York, 336 U.S. 558 (1948); dissenting opin- 
ion in Prince v. Massachusetts, 321 U.S. 158, 177 (1944); West Virginia Board of 
Education v. Barnette, 319 U. S. 624, 630 (1943); Martin v. City of Struthers, 319 
U.S. 141 (1943) ; Cox v. New Hampshire, 312 U.S. 569 (1941); Cantwell v. Connecti- 
cut, 310 U.S. 296, 309 (1940). 

40 STrRONG, AMERICAN CONSTITUTIONAL Law 818-819 (1950). Professor Strong 
lists the following cases as supporting this negative inference: West Virginia State 
Bd. of Education v. Barnette, 319 U.S. 624, 630 (1943); Martin v. City of Struthers, 
319 U.S. 141 (1943); Cantwell v. Connecticut, 310 U.S. 296, 308-309 (1940); Schneider 
v. State, 308 U.S. 147, 162 (1939). Professor Strong also quotes from CHAFEE, FREE 
SPEECH IN THE UNITED States 150 (1941): “The only sound explanation of the 
punishment of obscenity and profanity is that the words are criminal, not because 
of the ideas they communicate, but like acts because of their immediate conse- 
quences to the five senses.” 
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that in reality it is merely another way of considering magnitude 
through a net effect approach. The Court, in other words, not only 
looks at the magnitude of the government’s invasion of Individual A’s 
rights, but goes beyond to see whether Individual A will invade the 
rights of others if he is not stopped. Although this second inquiry is 
not stated in terms of magnitude, what the Court apparently wants 
to accomplish is a “net” saving of personality rights. By asking 
whether the invasion of A’s rights can be overbalanced by the saving 
of the rights of others, the Court arrives at a net result in terms of 
magnitude. The recent case of Beauharnais v. Illinois*! seems based 
partly at least on this type of reasoning. In that case the Supreme 
Court upheld an Illinois group libel statute under which the defen- 
dant had been convicted for defaming Negroes as a race. The Court 
in the opinion recognized that although the defendant's rights were 
being invaded the rights of the entire Negro race were being protected. 
The net saving idea is readily apparent. 

This indirect consideration of magnitude through the “appro- 
priateness” factor is perhaps necessitated by the fact that the First and 
Fourteenth Amendments cannot be directly used to prevent “private” 
invasions of the rights of others. As a result, the Court is forced to 
validate legislation providing protection against individuals or private 
invasions of personality rights, or leave private invasions completely 
unrestricted. 


Pusiic INTEREST 


Since the Court has often stated that First Amendment freedoms 
are not absolutes,42 the problem in each case is one of deciding when 
the limits of the protection accorded those freedoms have been 
reached. As stated earlier the Court’s present answer is a balancing 
process in which the individual interest is weighed against the public 
interest. Although a particular case may involve a governmental 
invasion of First Amendment freedoms which is of great magnitude 
and not “appropriate,” the Court may still decide that the invasion 
is justified by an overriding public interest in achieving the govern- 
ment’s objective. That public interest must, of course, be one of 
genuine importance to all the public.4* Broken down, this is a re- 





41 72 S.Ct. 725 (1952). 

42 “Of course, it is accepted constitutional doctrine that these fundamental 
human rights are not absolutes.” United Public Workers of America (C.1.0.) v. 
Mitchell, 330 U.S. 75, 95 (1947) and cases there cited in note 30. 

43 “The privilege of a citizen of the United States to use the streets and parks 
for communication of views on national questions may be regulated in the interest 
of all... .” (Emphasis supplied). Hague v. C.1.0., 307 U.S. 496, 515 (1939); “Where 
a restriction of the use of highways in that relation is designed to promote the 
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quirement that there be not only a “factual” public interest, but that 
it also be of enough importance to society to overweigh the individual 
interest which has been invaded. The method used to weigh the 
public interest side of the balancing process is very similar to that 
used to weigh the individual interest side — first the Court determines 
whether or not there is a factual public interest, and then, if one is 
found, they weigh its importance to society through a consideration 
of several factors. This side of the balancing process will be consi- 
dered in detail below. 


A Factual Public Interest. 


Obviously governmental action aimed at an unconstitutional 
objective can contain no real or factual public interest, and will not 
be upheld by the Court. In purely economic affairs the Supreme 
Court has indicated by its repudiation of the anti-monopoly bias in 
the “due process” clause that apparently government is completely 
free in its choice of policy. Where civil liberties are involved, how- 
ever, the Court has set definite limits on the government’s choice of 
policy. Although objectives of a wide variety have been held per- 
missible even when civil liberties are involved,** governmental choice 





public convenience in the interest of all, it cannot be disregarded by the attempted 
exercise of some civil right which in other circumstances would be entitled tc 
protection.” (Emphasis supplied) . Cox v. New Hampshire, 312 U.S. 569, 574 (1941). 

44 Protection of the public peace and the primary uses of streets and parks, 
Feiner v. New York, 340 U.S. 315 (1951); Kovacs v. Cooper, 336 U.S. 77 (1949); 
Railway Express v. New York, 336 U.S. 106 (1949); Chaplinsky v. New Hampshire, 
315 U.S. 568 (1942); Cox v. New Hampshire, 312 U.S. 569 (1941); Davis v. Massachu- 
setts, 167 U.S 43 (1897). Protection of the war effort and prevention of sabotage, 
Korematsu v. United States, 323 U.S. 214 (1944); Milwaukee Publishing Co. v. 
Burleson, 255 U.S. 407 (1921); Gilbert v. Minnesota, 254 U.S. 325 (1920); Pierce 
v. United States, 252 U.S. 239 (1920); Schaefer v. United States, 251 U.S. 466 (1920); 
Abrams v. United States, 250 U.S. 616 (1919); Debs v. United States, 249 U.S. 211 
(1919); Schenck v. United States, 249 U.S. 47 (1919); Frohwerk v. United States, 
249 U.S. 204 (1919). Prevention of overthrow of government by force, Dennis v. 
United States, 341 U.S. 494 (1951); Gitlow v. New York, 268 U.S. 652 (1925); 
through protection of the school system, Adler v. Board of Ed. of City of New 
York, 72 S. Ct. 380 (1952). Prevention of recurrence of violence during picketing, 
Drivers Union v. Meadowmoor Dairies, 312 U.S. 287 (1941). Prevention of coer- 
cion of employees’ choice of bargaining representative, Building Service Union v. 
Gazzam, 339 U.S. 532 (1950). To encourage self-employed persons, Teamsters 
Union v. Hanke, 339 U.S. 470 (1950). To prevent racial discrimination through 
picketing, Hughes v. Superior Court of California, 339 U.S. 460 (1950). To further 
State’s anti-trust policy, Giboney v. Empire Storage Co., 336 U.S. 490 (1949); 
Carpenters Union v. Ritter’s Cafe, 315 U.S. 722 (1942). To prevent unfair labor 
practices, Associated Press v. National Labor Relations Board, 301 U.S. 103 (1937). 
To prevent interference with the course of justice, Patterson v. Colorado, 205 U.S. 
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of policy which is inconsistent with dynamic democracy has been re- 
peatedly declared unconstitutional.46 Government cannot prohibit 
full competition in ideas of any sort. Once again statements of the 
Court best illustrate this development: 


. . . Stringent prohibition can serve no purpose but that for- 
bidden by the Constitution, the naked restriction of the 
dissemination of ideas.*6 

The right to distribute handbills concerning religious sub- 
jects on the streets may not be prohibited at all times, all 
places, and under all circumstances.47 

It follows from these considerations that, consistently with 
the Federal Constitution, peaceable assembly for lawful dis- 
cussion cannot be made a crime. The holding of meetings 
for peaceable political action cannot be proscribed.*® 

What these appellants communicated were their beliefs and 
opinions concerning domestic measures and trends in nation- 
al and world affairs. Under our decisions criminal sanctions 
cannot be imposed for such communications.*® 

A state cannot exclude workingmen from peacefully ex- 
ercising the right of free communication by drawing the 
circle of economic competition between employers and work- 
ers so small as to contain only an employer and those directly 
employed by him.5° 

If there is any fixed star in our constitutional constellation, 
it is that no official, high or petty can prescribe what shall 
be orthodox in politics, nationalism, religion, or other mat- 
ters of opinion... .51 


Concisely summarized, these judicial expressions establish that 





454 (1907). Protection of children, Prince v. Massachusetts, 321 U.S. 158 (1944). 
To protect interstate commerce from the threat of political strikes and labor 
unrest, American Communications Association v. Douds, 339 U.S. 382 (1950). To 
prevent influencing by or of government employees during elections, United Public 
Workers of America (C.I.0.) v. Mitchell, 330 U.S. 75 (1947). To prevent race 
defamation, Beauharnais v. Illinois, 72 S. Ct. 725 (1952). 

45 Niemotko v. Maryland, 340 U.S. 268 (1951); Kunz v. New York, 340 USS. 
290, 298 (1951); Winter's v. New York, 333 U.S. 507, 509, 512 (1948) ; West Virginia 
Board of Education v. Barnette, 319 U.S. 624, 642 (1943); Martin v. City of 
Struthers, 319 U.S. 141 (1943); Taylor v. Mississippi, 319 U.S. 583 (1943); A.F. of 
L. v. Swing, 312 U.S. 321 (1941); Carlson v. California, 310 U.S. 106, 112 (1940); 
Hague v. C.I.0., 307 U.S. 496, 515, 517 (1939); Lovell v. Griffin, 303 U.S, 444, 451 
(1938); De Jonge v. Oregon, 299 U. S. 353, 365 (1937); Herndon v. Lowry, 301 
U.S. 242 (1937); Grosjean v. American Press Co., 297 U.S. 233 (1936); Stromberg 
v. California, 283 U.S. 359, 369 (1931); Fiske v. Kansas, 274 U.S. 380, 386 (1927). 

46 Martin v. City of Struthers, 319 U.S. 141, 147 (1943). 

47 Jamison v. Texas, 318 U.S. 413, 416 (1943) . 

48 De Jonge v. Oregon, 299 U.S. 353, 365 (1937). 

49 Taylor v. Mississippi, 319 U.S. 583, 590 (1943), 

50 A.F. of L. v. Swing, 312 U.S. 321, 326 (1941). 

51 West Virginia Board of Education v. Barnette, 319 U.S. 624, 642 (1943) . 
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“government cannot longer choose to forbid either the interchange or 
the consequences of unpopular political, economic, social, and re- 
ligious ideas.”’52 

In this connection the many cases in which vague and indefinite 
statutes have been held unconstitutional again become significant, 
for one of the reasons these statutes are invalidated is that they pro- 
hibit not only activities which the State may constitutionally proscribe, 
but also those activities which government has no right to prohibit. 
As stated by the Court, “It is settled that a statute so vague and in- 
definite, in form and as interpreted, so as to permit within the scope of 
its language the punishment of incidents fairly without the protection 
of the guarantee of free speech is void, on its face, as contrary to the 
Fourteenth Amendment.’58 


Since objectives inconsistent with dynamic democracy have no 
factual public interest and are thus unconstitutional when there has 
been an invasion of civil rights, it is relevant to consider how the 
government determines what the objective of particular governmental 
action is. Does the Court accept the profession of purpose by the 
legislature, or does it go beneath the surface to determine whether or 
not there is an underlying motive different from that profession? Or 
perhaps the legislature may have sincerely intended its profession of 
purpose, but the statute is so drawn that it could be administered in 
such a way as to achieve a forbidden purpose. Will the Court con- 
sider this administratively-possible purpose as the real objective? 

Although each of these three referents — legislative profession, 
actual legislative purpose, and administratively-possible purpose — 
has been used in the decision of First Amendment cases, there is today 
no clear-cut rule. In the economic field, where the problem first arose, 
there is a long standing rule that the Court will accept legislative 
profession,®* a necessary corollary to the “presumption of constitu- 
tionality” accorded economic legislation. At first it was felt that the 
same rule might apply in the civil rights area, but beginning with a 





52 STRONG, AMERICAN CONSTITUTIONAL LAw 893 (1950) . 

53 Winters v. New York, 333 U.S. 507, 509 (1948). Other cases which have 
held broad, vague or indefinite statutes unconstitutional are: Niemotko v. Maryland, 
340 U.S. 268 (1951); Termienello v. Chicago, 337 U.S. 1 (1949); Thomas v. Collins, 
$23 U.S. 516 (1945); Martin v. City of Struthers, 319 U.S. 141 (1943); Cantwell v. 
Connecticut, 310 U.S. 88 (1940) ; Carlson v. California, 310 U.S. 106 (1940) ; Schneid- 
er v. State, 308 U.S. 147 (1939); Hague v. C.1.0., 307 U.S. 496 (1939); Lovell v. 
Griffin, 303 U.S. 444 (1938); De Jonge v. Oregon, 299 U. S. 353 (1937); Herndon v. 
Lowry, 301 U.S. 242 (1937); Stromberg v. California, 283 U.S. 359 (1931). 

54 Daniel v. Family Sec. Life Ins. Co., 336 U.S. 220 (1949); United States v. 
Carolene Products Co., 304 U.S. 144 (1938); Nebbia v. New York, 291 U.S. 502, 537, 
538 (1934); Price v. Illinois, 238 U.S. 446, 451, 452 (1915); Powell v. Pennsylvania, 
127 U.S. 678, 685 (1888); Mugler v. Kansas, 123 U.S. 623, 660-661 (1886); Sinking- 
Fund Cases, 99 U.S. 700, 718 (1878). 
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casual footnote reference®® the Court has stated several times that in 
this area it will look behind legislative profession to find the actual 
legislative purpose.®* Other cases, while not overtly recognizing the 
problem, have in fact gone behind the legislative profession to find an 
actual legislative or an administratively-possible purpose incon- 
sistent with dynamic democracy and therefore forbidden by the 
Constitution.5? 

An example of the Court’s recognition of an actual legislative 
purpose different from the legislative profession is Grosjean v. American 
Press Co.,58 which invalidated a gross receipts tax on advertising in 
newspapers. The legislature had professed that the tax was for revenue 
purposes, but the Court said, “It is bad because, in the light of its 
history and of its present setting, it is seen to be a deliberate and 
calculated device in the guise of a tax to limit the circulation of in- 
formation to which the public is entitled by virtue of the Constitution- 
al guaranties.”’5® 

In Martin v. City of Struthers® the Court held unconstitutional 
an ordinance forbidding distributors of handbills of any type to 
summon householders to the door to receive them. Despite the legis- 
lative profession that the purpose of the ordinance was to insure 
peace and quiet in a community where many worked at night and 
slept during the day, the Court stated: “The dangers of distribution 
can so easily be controlled by traditional legal methods, leaving to 
each householder the full right to decide whether he will receive 
strangers as visitors, that stringent prohibition can serve no purpose 
but that forbidden by the Constitution, the naked restriction of the 
dissemination of ideas.”®1 

In Hague v. C.1.0.,6 the Court did not deny that the legislative 
profession of public peace, comfort and safety was the real motive for 
an ordinance requiring a permit to hold public meetings in streets or 
other public places, but found that because of a lack of standards for 
granting the permits, the ordinances could be administrated in such a 
way as to achieve discrimination, a constitutionally forbidden purpose. 


J. 





55 United States v. Carolene Products Co., 304 U.S. 144, 152, n. 4 (1938). 

58 Thomas v. Collins, 323 U.S. 516 (1945); Martin v. City of Struthers, 319 
U.S. 141 (1943); Schneider v. State, 308 U.S. 147 (1939); Herndon v. Lowry 301 
US. 242 (1937) . 

57 Niemotko v. Maryland, 340 U.S. 268 (1951); Kunz v. New York, 340 U.S. 
290 (1951); West Virginia Board of Education v. Barnette, 319 U.S. 624 (1943); 
Taylor v. Mississippi, 319 U.S. 583 (1943); Cantwell v. Connecticut, 310 U.S. 296 
(1940); Hague v. C1.0., 307 U.S. 496 (1939); Grosjean v. American Press 
Co., 297 U.S. 233 (1936). 

58 297 U.S. 233 (1936) . 

59 Id. at 250. 

60 319 U.S. 141 (1943). 

61 Id. at 147. 

62 307 U.S. 496 (1939). 
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“It (the ordinance) does not make comfort or convenience in the use 
of streets or parks the standard of official action. It enables the Director 
of Safety to refuse a permit on his mere opinion that such refusal will 
prevent disturbances or disorderly assemblage. It can thus, as the 
record discloses, be made the instrument of arbitrary suppression of 
free expression of views on national affairs, for the prohibition of all 
speaking will undoubtedly ‘prevent’ such eventualities.”’® 


Had the cases stopped here the principle would be clear, but of 
late there have been cases indicating a return to the philosophy of 
Gitlow v. New York where the Court declared that “Every presump- 
tion is to be indulged in favor of the validity of the statute.”®* In 
Dennis v. United States Mr. Justice Frankfurter stated, “In other 
cases, moreover, we have given clear indication that even when free 
speech is involved we attach great significance to the determination of 
the legislature.” ®> Since a presumption of constitutionality of necessity 
includes accepting legislative profession of purpose, there is at present 
at least a trend toward applying the same rule in this area as that 
applied in the economic field. This trend is given added impetus by 
the fact that in at least one recent case precedents from the economic 
field have been cited.** On the other hand, the language supporting 
this trend has been only dictum, for in none of these cases was there 
any doubt but that legislative profession and actual objective were the 
same. Until the Court does refuse to go behind profession in a civil 
rights case where the actual purpose of the legislature could easily be 
different from that professed, it must be assumed that government’s 
professed objective is always suspect. 

Whichever referent for finding objective the Court uses, if the 
objective found is inconsistent with dynamic democracy the govern- 
mental action will be unconstitutional because there can be no 
“factual” public interest connected with it. The mere finding of a 
constitutionally permitted objective, however, does not always mean 
constitutionality. The problem of weighing that factual public interest 





63 Jd. at 516. A further illustration of this type of administratively-possible 
forbidden purpose is Niemotko v. Maryland, 340 U.S. 268 (1951). 

64 268 U.S. 652, 668 (1925). Other cases indicating a return to this philosophy 
are: Dennis v. United States, 341 U.S. 494 (1951) (see concurring opinion of Mr. 
Justice Frankfurter at 538-542 for discussion of the problem); Teamsters Union v. 
Hanke, 339 U.S. 470, 475 (1950); American Communications Association v. Douds, 
339 U.S. 382, 400 (1950); Giboney v. Empire Storage & Ice Co., 336 U.S. 490 (1949); 
Kovacs v. Cooper, 336 U.S. 77, 90-95 (1949) (concurring opinion of Mr. Justice 
Frankfurter); Gitlow v. New York, 268 U.S. 652, 668 (1925); Whitney v. California, 
274 U.S. 357 (1926). 

65 341 U.S. 494, 540 (1951). 

66 Dennis v. United States, 341 U.S. 494, 525 (1951) citing the following cases: 
“Sinking Fund Cases, 99 U.S. 700, 718; Mugler v. Kansas, 123 U.S. 623, 660-661; 
United States v. Carolene Products Co., 304 U.S. 144.” 
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still remains, and that problem is solved by the Court's consideration 
of the factors below. 


Substantive Importance of Government’s Objective. 


There are many constitutionally permissible objectives even in 
the civil rights area, and they vary greatly in their substantive im- 
portance to society. The degree of substantive importance of the 
objective of particular governmental action is a major consideration 
in deciding whether or not there is enough public interest in that 
action to override any private invasion of personality rights which it 
entails. Of necessity a decision as to substantive importance is a value 
judgment. In First Amendment cases that value judgment is made 
with the knowledge that what government is trying to justify or over- 
ride is an invasion of freedoms always deemed of vital importance to 
our democratic society.*7 Because of this, many objectives may be con- 
stitutionally permitted, but yet not of enough substantive importance 
to society to justify restrictions on First Amendment freedoms. This 
the Court has expressly recognized: 


We first note that many of the cases in which this Court has 
reversed convictions by use of this (clear and present danger) 
or similar tests have been based on the fact that the interest 
which the State was attempting to protect was itself too in- 
substantial to warrant restriction of speech.®® (Emphasis 
supplied). 


Most of the case language concerning this factor has been in the 
negative, that unless governmental action is aimed at preventing a 
serious evil it is unconstitutional: 


Since that time this Court has decided that however great the 
likelihood that a substantial evil will result, restrictions on 
speech and press cannot be sustained unless the evil itself is 





67 In Niemotko v. Maryland, 340 U.S. 268 (1951) Mr. Justice Frankfurter in 
his concurring opinion at 278-282 discusses the cases from this point of view, com- 
paring the importance to society in achieving the objective of the governmental 
action involved as against the importance of the individual interests invaded by 
that action. 

68 Dennis v. United States, 341 U.S. 494, 508 (1951). The Court there lists 
the following cases as those in which the interest the State was attempting to pro- 
tect was too insubstantial to warrant restrictions on speech: Schneider v. State, 
308 U.S. 147 (1939); Cantwell v. Connecticut, 310 U.S. 296 (1940); Martin v. 
Struthers, 319 U.S. 141 (1943); West Virginia Board of Education v. Barnette, 319 
U.S. 624 (1943); Thomas v. Collins, 323 U.S. 516 (1945); Marsh v. Alabama, 326 
U.S. 501 (1946) . 
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“substantial” and “relatively serious” .. . . or sometimes “ex- 
tremely serious” ... . And it follows therefrom that even 


harmful conduct cannot justify restrictions upon speech 
unless substantial interests of society are at stake.*® (Emphasis 


supplied). 


The essential idea is that since First Amendment freedoms are 
themselves so tremendously important to a free society, the Court will 
require that the goal of governmental action invading those freedoms 
be at least as important to our society as the freedoms destroyed. 
“Charges (published) of reprehensible conduct, and in particular of 
official malfeasance, unquestionably create a public scandal, but the 
theory of the constitutional guaranty is that even a more serious 
public evil would be caused by authority to prevent publication.”° 

Of great significance here, in this writer’s opinion, is a recent de- 
velopment, highlighted by the picketing cases, to the effect that when 
speech is an integral part of conduct it may be subjected to restrictions 
not because of any evil which the speech may occasion, but because of 
some evil that may be brought about by the conduct of which the 
speech is a part. “It rarely has been suggested that the constitutional 
freedom for speech and press extends its immunity to speech or writing 
used as an integral part of conduct in violation of a valid criminal 
statute. We reject that contention now.’’7! (Emphasis supplied). 
Historically the First Amendment was initially applied in situations 
where speech itself was being restricted to prevent some evil directly 
attributable to speech. Such evils are limited in number, interference 
with government being the chief among them as illustrated by the 
Espionage cases. The result was that governmental action aimed 
directly at speech could have only a few possible legitimate objectives, 
and the problem of measuring the substantive importance of those 
objectives was not too difficult. When we recognize that speech can be 
and is an integral part of much of our everyday conduct, however, the 
problem becomes much more complex. Government may have a great 
variety of objectives in regulating conduct, and of course a regulation 
of conduct necessarily affects any speech which is an integral part of 
that conduct. When the First Amendment is invoked in these cases the 
problem is no longer the simple one of a statute aimed directly at 





69 American Communications Association v. Douds, 339 U.S. 382, 397 (1950). 
Other examples are: “Moreover, even imminent danger cannot justify resort to 
prohibition of these functions [free speech and assembly] unless the evil apprehended 
is relatively serious.” Whitney v. California, 274 U.S. 357, 374, 377 (1926); “The 
easiest cases have been those in which the only interest opposing free communica- 
tion was that of keeping the streets of the community clean. This could scarcely 
justify prohibiting the dissemination of information by handbills or censoring 
their contents.” Niemotko v. Maryland, 340 U.S. 268, 276 (1951) . 

70 Near v. Minnesota, 283 U.S. 697, 722 (1931). 

71 Giboney v. Empire Storage & Ice Co., 336 U.S. 490, 498 (1949). 














256 OHIO STATE LAW JOURNAL 





[Vol. 13 


speech to prevent an evil resulting from speech alone. Since the early 
1930’s First Amendment protection has been claimed in many of these 
hybrid situations, and the Court, by recognizing the applicability of 
the First Amendment, has opened up a whole new area of legitimate 
objectives for governmental action directly restrictive of conduct and 
only indirectly restrictive of speech. Since these objectives may vary 
greatly in their substantive importance to society, the Court’s value 
judgment as to this factor becomes of great importance in this hybrid 
area. A few quotations from the Court should clarify this proposition: 


It has been amply recognized that picketing, not being the 
equivalent of speech as a matter of fact, is not its inevitable 
legal equivalent. Picketing is not beyond the control of a State 
if the manner in which picketing is conducted or the pur 
which it seeks to effectuate gives grounds for its disallowance.7? 
Picketing by an organized group is more than free speech, 
since it involves patrol of a particular locality and since the 
very presence of a picket line may induce action of one kind 
or another, quite irrespective of the nature of the ideas which 
are being disseminated. Hence those aspects of picketing 
make it the subject of restrictive regulation."§ 

Section 9(h), in other words, does not interfere with speech 
because Congress fears the consequences of speech; it regulates 
harmful conduct. . . .74 


The granting of First Amendment protection in these hybrid 
situations has forced the Court to adjust its position somewhat. Pure 
speech can give rise to only a relatively few evils — espionage, sedition, 
interference with a war effort, and perhaps defamation. Restrictions 
imposed directly upon pure speech, on the other hand, can very easily 
prevent the dissemination of valuable ideas. Thus the Court could 
require a large degree of substantive importance before a government 
objective could justify invasions of pure speech, and the efficiency of 
government would not be seriously hampered. When dealing with 
speech as an integral part of conduct, however, government may have 
to face a whole new variety of evils, for example all the possible 
economic evils including strikes, violence in picketing, interference 
with commerce, and the promotion of monopoly. In this area, further- 
more, governmental action honestly aimed at restricting conduct, 
though it may incidentally interfere with speech, contains little danger 
of preventing the dissemination of pure ideas. As a result the Court in 
this hybrid type of situation has not required the great degree of 
substantive importance to society that it requires in the pure speech 
area. Apparently the Court has felt that so strict a requirement would 
render government ineffective. 





72 Hughes et al. v. Superior Court of California, 339 U.S. 460, 465 (1950) . 
78 Bakery Drivers Local v. Wohl, 315 U.S. 769, 776 (1942). 
74 American Communications Association v. Douds, 339 U.S. 382, 396 (1950). 
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Nexus Between Governmental Action and Objective. 


The nexus or connection between governmental action and its 
objective is an important factor in weighing the public interest of that 
governmental action. Although governmental action may be honestly 
aimed at a permitted objective of substantial importance to society, 
the problem still remains of how closely the legislature’s choice of a 
method or route for reaching that objective is connected with that 
objective. Is there overwhelming evidence that this mode of govern- 
mental action will always achieve its objective and only its objective; 
does the evidence indicate only a 50-50 chance the objective will be 
reached; or is there merely a quantum of evidence that the objective 
will be reached? Obviously, the stronger the evidence that the ob- 
jective and only the objective will be reached the greater the public 
interest, and correspondingly the more likely that the governmental 
action will be constitutional. 


An understanding of the present significance of the nexus factor 
can only be achieved through an historical approach, for of all the 
factors involved in First Amendment cases, nexus has been the most 
consistently considered and the most consistently confused.75 To add 
to the confusion, nexus has rarely been considered in its isolated form, 
but has been tied up with other factors and considered together with 
them through the now famous “clear and present danger” test laid 
down by Mr. Justice Holmes in what was perhaps the first significant 
First Amendment Case, Schenck v. United States:7¢ 


The question in every case is whether the words used are used 
in such circumstances and are of such a nature as to create a 
clear and present danger that they will bring about the sub- 
stantive evils that Congress has a right to prevent. It is a 
question of proximity and degree.77 


As thus formulated the test required a permitted objective of 
considerable substantive importance as well as an immediate nexus or 
overwhelming evidence that the governmental action chosen would 
reach its objective in the particular situation before the Court. While 
the “clear and present danger” test has continued to represent a con- 
sideration of at least these three factors, we will here consider it only 
as it is pertinent to the nexus factor alone. In this connection, as in- 





75 “I must leave to others the ungrateful task of trying to reconcile all these 
decisions.” Mr. Justice Frankfurter concurring in Dennis v. United States, 341 U:S. 
494, 539 (1951). 

76 249 U.S. 47 (1919). 

17 Id. at 52. For discussion of the clear and present danger test see: Corwin, 
Freedom of Speech and Press Under the First Amendment, 30 YALE L. J. 48 (1920); 
Goodrich, Does the Constitution Protect Free Speech? 19 Micu. L. Rev. 487 (1921). 
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dicated above, it required a showing of overwhelming evidence that 
the individual’s acts would culminate immediately in a serious evil 
if governmental intercession was to be constitutional. This was a 
stringent requirement, and, if applicable to every First Amendment 
case, it foreclosed the use of a balancing process because of that 
stringency. 

Since the Schenck case, supra, the clear and present danger test 
has had a rather complicated history. In the later World War I 
espionage cases it was at first reiterated, but the last of these cases 
found Mr. Justice Holmes, joined by Mr. Justice Brandeis, dissenting 
from conviction on the ground that there had been no finding of a 
clear and present danger.7® In the years which have followed the Court 
at times has upheld governmental action which could not possibly 
meet the stringent requirements of the test, although the Court ap- 
parently felt it was using it,’® at other times it has distinguished the 
test,8° or expressly rejected it,8! while on still other occasions it has 





78 The Justices dissented in Abrams v. United States, 250 U.S. 616 (1919); 
Schaefer v. United States, 251 U.S. 466 (1920); Pierce v. United States, 252 US. 


289 (1920). 

79 Feiner v. New York, 340 U.S. 315 (1951); Prince v. Massachusetts, 321 US. 
158 (1944). 

80 “, . . it would be sheer folly as a matter of governmental policy for an 


existing government to refrain from inquiry into potential threats to its existence 
or security until danger was clear and present.” Barsky v. United States, 167 F. 2d 
241 (App. D.C.), cert. denied, 334 U.S. 843 (1948); “For regulation of employees 
it is not necesasry that the act regulated be anything more than an act reasonably 
deemed by Congress to interfere with the efficiency of public service.” (Emphasis 
supplied). United Public Workers of America v. Mitchell, 330 U.S. 75, 101 (1947); 
“It [the state] cannot reasonably be required to defer the adoption of measures 
for its own peace and safety until the revolutionary utterances lead to actual dis- 
turbances of the public peace or imminent and immediate danger of its own 
destruction; but it may in the exercise of its judgment, suppress the threatened 
danger in its incipiency.” Gitlow v. New York, 268 U.S. 652, 669 (1925). 

81 “This confusion suggests that the attempt to apply the term ‘clear and 
present danger,’ as a mechanical test in every case touching First Amendment free- 
doms, without regard to the context of its application, mistakes the form in which 
an idea was cast for the substance of the idea.... It is the consideration that gave 
birth to the phrase, ‘clear and present danger,’ not the phrase itself that are vital 
in our decision of questions involving liberties protected by the First Amendment.” 
American Communications Association v. Douds, 339 U.S. 382, 394 (1950); Railway 
Express v. New York, 336 U.S. 106, 109 (1949) where the Court stated that to in- 
validate the ordinance before it would be to hold “that this regulation had no 
relation to the traffic problem of New York City.” (Emphasis supplied); “Libellous 
utterances, not being within the area of constitutionally protected speech, it is un- 
necessary, either for us or for the State courts, to consider the issues behind the 
phrase ‘clear and present danger.’ Certainly no one would contend that obscene 
speech, for example, may be punished only upon a showing of such circumstances. 
Libel, as we have seen, is in the same class,” Beauharnais v. Illinois, 72 S.Ct. 725, 
735 (1952). 
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emphatically affirmed it,’? and finally it has often simply ignored the 
test.88 In addition the Court has switched from its early emphasis on 
the actions of the individuals being acted against by government®* 
to a present emphasis on the overall effect of the governmental action 
being considered. Today, even though government may establish the 
required nexus in a given case as to the individual before the Court, 
if the statute could possibly be used to accomplish a non-permitted 
objective, or if its thrust could possibly reach individuals for whom 
the required nexus could not be shown, the statute must fall.85 High- 





82 Termienello v. Chicago, 337 U.S. 1 (1949) (sometimes regarded as requiring 
an even stricter test than clear and present danger); Giboney v. Empire Storage & 
Ice Co., 336 U.S. 490 (1949); Craig v. Harney, 331 U.S. 367 (1947); Thomas v. Collins, 
$23 U.S. 516 (1945); Korematsu v. United States, 323 U.S. 214 (1944); Hartzel v. 
United States, 322 U.S. 680 (1944); West Virginia Board of Education v. Barnette, 
319 U.S. 624 (1943); Schneiderman v. United States, 320 U.S. 118 (1943); Taylor v. 
Mississippi, 319 U.S. 583 (1943); Bridges v. California, 314 U.S. 252 (1941); A.F. of 
L. v. Swing, 312 U.S. 321 (1941); Carlson v. California, 310 U.S. 106 (1940); Cantwell 
v. Connecticut, 310 U.S. 296 (1940); Thornhill v. Alabama, 310 U.S. 88 (1940); 
Herndon v. Lowry, 301 U.S. 242 (1937). 

838 Kunz v. New York, 340 U. S. 290 (1951); Niemotko v. Maryland, 340 U.S. 
268 (1951); Building Service Union v. Gazzam, 339 U.S. 532 (1950); Teamster’s 
Union v. Hanke, 339 U.S. 470 (1950); Hughes v. Superior Court of California, 339 
U.S. 460 (1950); Kovacs v. Cooper, 336 U.S. 77 (1949); Saia v. New York, 334 U.S, 
558 (1948); Winters v. New York, 333 U.S. 507 (1948); In re Summers, 325 U.S. 
561 (1945); Cafeteria Union v. Angelos, 320 U.S. 293 (1943); Martin v. City of 
Struthers, 319 U.S. 141 (1943); Valentine v. Chrestensen, 316 U.S. 53 (1942); Bakery 
Drivers Local v. Wohl, 315 U.S. 769 .(1942); Carpenters Union v. Ritter’s Cafe, 315 
U.S. 722 (1942); Chaplinsky v. New Hampshire, 315 U.S. 568 (1942); Cox v. New 
Hampshire, 312 U.S. 569 (1941); Drivers Union v. Meadowmoore Co., 312 U.S, 287 
(1941); Hague v. C.1.0., 307 U.S. 496 (1939); Lovell v. Griffin, 303 U.S, 444 (1938); 
Associated Press v. National Labor Relations Board, 301 U.S. 103 (1937); De Jonge 
v. Oregon, 299 U.S. 353 (1937); Grosjean v. American Press Co., 297 U.S. 233 (1936); 
Whitney v. California, 274 U.S. 357 (1926); Milwaukee Publishing Co. v. Burleson, 
255 U.S. 407 (1921); Gilbert v. Minnesota, 254 U.S. 325 (1920). Of course some of 
these decisions held governmental action unconstitutional even though the clear 
and present danger test was not mentioned. 

84 “Now nobody can suppose that the surreptitious publishing of a silly leaflet 
by an unknown man, without more, would present any immediate danger that its 
opinions would hinder the success of the government arms or have any appreciable 
tendency to do so.” Mr. Justice Holmes dissenting in Abrams v. United States, 250 
US. 616, 628 (1919). “The question in every case is whether the words used are 
used in such circumstances and are of such a nature as to create a clear and present 
danger. . . .” Schenck v. United States, 249 U.S. 47, 52 (1919). 

85 “The statute requires no specific formula. It is not contended that only 
the use of the word ‘solicit’ would violate the prohibition. Without such a limita- 
tion the statute forbids any language which conveys, or reasonably could be found 
to convey, the meaning of invitation.” Thomas v. Collins, 323 U.S. 516, 534 (1946) . 
“Petitioner was not convicted under a statute so narrowly construed. For all any- 
one knows he was convicted under the parts of the ordinance (as construed) which, 
for example, makes it an offense merely to invite dispute or to bring about a con- 
dition of unrest.” Termieniello v. Chicago, 337 U.S. 1, 6 (1949). 
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lighted by the Termieniello case, this new emphasis has led some ob- 
servers to conclude that only a breakdown in society can justify gov- 
ernmental invasion of First Amendent Freedoms.®® Recent cases, 
however, hardly justify that conclusion. 

The many approaches which the Court has adopted toward the 
nexus factor make it obvious that the cases cannot be lined up to reach 
a set of mathematical rules. Although the cases indicate a striving for 
certainty, chiefly through the use of the clear and present danger test 
as an automatic formula, the Court has been unable to achieve it, even 
as to the nexus factor. Instead, the Court has placed increasing em- 
phasis on the fact that in the civil liberties area only a balancing 
process can provide a satisfactory answer. This rules out the clear and 
present danger test or any other rigid principle. ““This conflict of in- 
terests cannot be resolved by a dogmatic preference for one or the 
other, or by a sonorous formula which is in fact only a euphemistic 
disguise for an unresolved conflict. If adjudication is to be a rational 
process, we cannot escape a candid examination of the conflicting 
claims with full recognition that both are supported by weighty title- 
deeds.”’87 

Apparently here as with other factors difficulty arose when the 
Court in the 1930’s began to recognize claims of First Amendment 
freedoms in hybrid situations, where speech and conduct were tied to- 
gether and speech is interfered with only because of an attempt to 
regulate conduct. In the early cases concerned with the pure speech 
situations, the Court knew that government need fear only a few evils 
and that there was much danger from allowing restrictions on pure 
speech. Therefore the rigid requirements of the clear and present 
danger test were appropos. With the granting of First Amendment pro- 
tection to the hybrid situation, however, much more complex issues 
were raised. Now government might have to act against a great variety 
of evils flowing from conduct and still face the challenge that First 
Amendment freedoms were being indirectly curtailed. Furthermore, 
allowing government to act in these situations did not present the 
danger of interfering with the dissemination of ideas that regulation 
of pure speech presented. As the late cases indicate, the Court has un- 





86 This has been the common interpretation given to Termieniello v. Chicago, 
337 U.S. 1 (1949), and was the view advocated by Dr. Alexander Meiklejohn in 
MEIKLEJOHN, FREE SPEECH AND ITS RELATION TO SELF-GOVERNMENT chap. 2 (1948). 
According to Dr. Meiklejohn, “The only allowable justification of it [suppression 
of the interchange of ideas] is to be found, not in the dangerous character of a 
specific set of ideas, but in the social situation which, for the time, renders the 
community incapable of the reasonable consideration of the issues of policy which 
confront it.” Id. at 54-55. 

87 Dennis v. United States, 341 U.S. 494, 519 (1951). For other cases repudiat- 
ing a rigid rule and emphasizing the necessity of a balancing process see cases cited 
note 3 supra. 
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doubtedly abandoned the clear and present danger test, at least in 
the hybrid situations, and now employs a balancing process of weigh- 
ing the individual interest as against the public interest through a 
consideration of many factors of which nexus is only one.8§ While it 
is true that the Court still clings to the verbal formulation, “clear and 
present danger,” the recent case of Dennis v. United States’® which 
adopted Judge Learned Hand’s statement of the rule indicates it is 
no longer a rigid test, but a balancing process. As Judge Learned Hand 
stated it: 


In each case (courts) must ask whether the gravity of the 
“evil,” discounted by its improbability, justifies such invaston 
of free speech as is necessary to avoid the danger.®° (Emphasis 
supplied). 


Significantly the Supreme Court itself said, “As articulated by 
Chief Judge Hand, it is as succinct and inclusive as any other we 
might devise at this time. It takes into consideration those factors 
which we deem relevant, and relates their significance. More we cannot 
expect from words.”®! (Emphasis supplied). 

Thus, today, whether or not the Court uses the words “clear and 
present danger,” what is meant is a balancing process rather than a 
rigid rule. Nexus is only one factor considered in that process, though 
it may be stated that the closer the nexus between governmental action 
and its objective, the more likely that governmentai action will be 
constitutional. 


Basis Used to Establish Nexus. 


In establishing the nexus or connection between governmental 
action and its objective, government may have relied on the character- 
istics of the separate individuals coming within the scope of the 
regulations, or it may have relied on the characteristics of a class to 
justify regulation or restrictions on every member of that class regard- 
less of whether they, as individuals, possess the class characteristics. At 
one time class basis or “guilt by association” was thought to be un- 
constitutional in the civil liberties area, but, since the late 1940's at 
least, this is no longer true. As with the other factors already discussed, 
basis is only one element to be considered in determining whether the 











88 The writer wishes to repeat that this comment is in no way an attempt to 
discuss the wisdom of this new attitude. 

89 341 US. 494 (1951). 

90 Td. at 510. 


91 [bid. 
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public interest in allowing governmental action overrides the indivi- 
dual interest in preventing the invasion of that action. While an in- 
dividual basis for governmental action certainly adds much more 
weight to the public interest in that action, in given situations the other 
factors may be such that even the class basis for legislation will be 
enough to override the particular invasion of individual freedoms 
involved. 

While some authorities feel that recent cases indicate that “guilt 
by association” is permissible in every First Amendment situation, it 
is submitted that every one of the cases in which the Court has validated 
the class basis has been one involving the hybrid situation where what 
is aimed at is conduct, and restrictions on First Amendment rights are 
only incidental. The most recent case is Adler v. Board of Education 
of New York®? which sustained the constitutionality of New York’s 
civil service law. The New York Act, as implemented by the Feinberg 
Law, denied the privilege of employment in the school system on the 
ground of unexplained membership in any organization found to 
teach and advocate overthrow of government by force or violence. 
What the restriction was aimed at was the indoctrination or teaching 
of propaganda to school children. The Court said: “In the employment 
of officials and teachers of the school system, the state may very proper- 
ly inquire into the company they keep, and we know of no rule, con- 
stitutional or otherwise, that prevents the state, when determining the 
fitness and loyalty of such persons, from considering the organizations 
and persons with whom they associate.”®3 (Emphasis supplied). Here 
the Court was dealing with the hybrid situation, for speech in and of 
itself was not restricted, only speech used as an integral part of teach- 
ing was affected. 


Other outstanding cases approving the use of the class basis have 
also involved the hybrid situation. The Douds case®* which permitted 
the use of the characteristics of Communists as a class to justify gov- 
ernmental restrictions of labor unions was aimed at the conduct of 
political strikes. The Mitchell case®® which permitted justification of 
the Hatch Act by the traits of federal employees as a group was aimed 
at the conduct of influencing elections. 


Illustrative of the conclusion that the permissability of class basis 
depends on the result of a balancing process rather than a strict rule 
or formula is the group of cases dealing with classification by race. 
When faced with governmental action directly restrictive of political 
rights the Courts invalidated the class basis. The case was Nixon v. 





92 72 S. Ct. 380 (1952). 
98 Id. at 385. 

94 339 U.S. 382 (1950). 
95 $30 U.S. 75 (1947). 
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Herndon,*® invalidating a Texas statute which provided that “in 
no event shall a negro be eligible to participate in a Democratic party 
primary election held in the State of Texas.” The Court said: 


States may do a good deal of classifying that it is difficult to 
believe rational, but there are limits, and it is too clear for 
extended argument that color cannot be made the basis of a 
statutory classification affecting the right set up in this case.°7 


On the other hand, segregation of races, the equivalent of class basis, 
is still permissible in education and public accomodations so long as 
“equal facilities” are afforded.®* Clearly the answer is gotten only on 
the balancing of many factors. 


In Korematsu v. United States®® the class basis was used to demon- 
strate the necessity of excluding the Japanese people from the West 
Coast. While the Court upheld this instance of “guilt by association,” 
it clearly indicated that it did so only because of the war emergency. 

The only conclusion of these cases is that basis is only one factor 
in a balancing process. While the individual basis provides more 
weight to public interest than does class basis, in certain situations 
even class basis may be sufficient. 


SYNTHESIS 


We have seen that a decision as to the constitutionality of gov- 
ernmental action invading First Amendment freedoms depends upon 
a consideration and weighing of all of the factors which may be in- 
volved in a particular case. Only then can the Court decide whether 
or not the public interest in permitting the action outweighs the 
individual interest in preventing the invasion. 


Perhaps the familiar teeter-totter analogy of the law will best 
illustrate how the factors are interrelated in First Amendment cases: 





96 273 U.S. 536 (1927). Other cases invalidating classification by race are 
Shelley v. Kraemer, 334 U.S. 1 (1948); Buchanan v. Warley, 245 U.S. 60 (1917) ; 
Yick Wo v. Hopkins, 118 U.S. 356 (1886) . 

97 Id. at 541. 

98 State of Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938); Sipuel v. 
Board of Regents, 332 U.S. 631 (1948); McAbe v. Atchison, Topeka & Santa Fe Rail- 
way Co., 235 U.S. 151 (1914); Fisher v. Hurst, 333 U.S. 147 (1948); Plessy v. Fergu- 
son, 163 U.S. 537 (1896) . 

99 $23 U.S. 214 (1944). 
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INDIVIDUAL INTEREST PUBLIC INTEREST 
Nature of Aspect Invaded Substantive Importance of 
Objective 
Magnitude of the Invasion Nexus between Action and 
Objective 


Appropriateness of the Invasion Basis Used to Establish Nexus 


UNCONSTITUTIONAL N CONSTITUTIONAL 


‘After a finding of a factual invasion of First Amendment freedoms, 
the individual interest side is weighed by a consideration of the nature 
of the aspect invaded, the magnitude of the invasion, and the ap- 
propriateness of the invasion. Then the Court determines whether or 
not there is a factual public interest by determining whether or not 
the governmental action has a constitutionally permitted objective. 
If it has, the public interest side is weighed by a consideration of the 
substantive importance of the objective, the nexus between that ob- 
jective and the governmental action, and the basis used to establish 
nexus. If the individual interest side weighs the heaviest, governmental 
action is unconstitutional; if the public interest side weighs the 
heaviest, governmental action is constitutional. 


It should be emphasized that although each Justice normally con- 
siders all the pertinent factors in a case, the weight that he assigns to 
each factor is a value judgment and consequently may differ from that 
of every other Justice. In addition the relative importance which each 
Justice assigns to the factors is the result of a value judgment on his 
part and may differ from that of the other Justices. With this in mind, 
a consideration of several cases should shed light on the normal in- 
terrelation of the factors. 

In American'Communications Association v. Douds'® the Court 
sustained the constitutionality of Section 9 (h) of the National Labor 
Relations Act as amended by the Labor Management Relations Act of 
1947. Section 9 (h) imposed restrictions on and denied benefits to any 
labor organizations whose officers had not filed so-called “non-Com- 
munist” affidavits with the National Labor Board. In reaching its 
decision, the Court overtly considered four factors. First, it recognized 
that First Amendment freedoms had been invaded: “ .. . Section 9 (h) 
. . . has the further necessary effect of discouraging the exercise of 
political rights protected by the First Amendment.”!°! This established 





100 339 U.S. 382 (1950). 
101 Jd. at 393. 














ee ctl 


SS a S| 


[c= lS OC CU 


—_a_ v= = we 








1952] COMMENTS 265 


a factual invasion, and the Court then considered magnitude in order 
to weigh the individual interest involved. It found it slight: “When 
the effect of a statute or ordinance upon the exercise of First Amend- 
ment freedoms is relatively small ....”1°? After recognizing that 
government’s objective was a permitted one (indicating a factual 
public interest) the Court considered the substantive importance of 
that objective in order to weigh the public interest: “That Act was 
designed to remove obstructions (to Interstate Commerce) caused by 
strikes and other forms of industrial unrest.”1°3 The Court then recog- 
nized that only a reasonable rather than immediate nexus existed 
between objective and legislation, and that that nexus was established 
on a class basis: “We think it is clear, in addition, that the remedy 
provided by Section 9 (h) bears reasonable relation to the evil which 
the statute was designed to reach. Congress could rationally find that 
the Communist Party is not like other parties in its utilization of posi- 
tions of union leadership. . . . "1° The Court emphasized that the 
decision in the case could only be reached through a balancing pro- 
cess,1°5 and decided that, because the invasion of Section (9)h was so 
slight in terms of magnitude, the important objective of government 
overrode the invasion even though there was only a reasonable nexus 
established on a class basis: “When the effect of a statute or ordinance 
upon the exercise of First Amendment freedoms is relatively small and 
the public interest to be protected is substantial, it is obvious that a 
rigid test requiring a showing of imminent danger to the security of 
the Nation is an absurdity.’’196 

A case similar in its synthesis of the factors is United Public 
Workers of America (C.I.0.) v. Mitchell’°™ which upheld the con- 
stitutionality of the Hatch Act. Here, too, the Court acknowledged 
a factual invasion of First Amendment freedoms: “The right claimed 
as inviolate may be stated as the right of a citizen to act as a party 
official or worker to further his own political views. Thus we have 
a measure of interference by the Hatch Act and the Rules with what 
otherwise would be the freedom of the civil servant under the First, 
Ninth and Tenth Amendments.”!°8 The Court felt, however, that the 
magnitude of the invasion of those freedoms would be slight: “Con- 
gress . .. leaves untouched full participation by employees in political 








102 Id. at 397. 

103 Jd. at 387. 

104 Id. at 390. 

105 “When particular conduct is regulated in the interest of public order, and 
the regulation results in an . . . abridgment of speech, the duty of the courts is 


to determine which of these two conflicting interests demands the greater protection 
under the particular circumstances presented.” Id. at 399. 

106 Jd. at 397. 

107 330 U.S. 75 (1947). 

108 Jd, at 94. 
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decisions at the ballot box and forbids only the partisan activity of 
federal personnel deemed offensive to efficiency. With that limitation 
only, employees may make their contributions to public affairs or 
protect their own interests, as before the passage of the Act.”1°® The 
objective of the Hatch Act, on the other hand, the Court felt to be 
extremely important: “To declare that the present supposed evils of 
political activity are beyond the power of Congress to redress would 
leave the nation impotent to deal with what many sincere men believe 
is a material threat to the democratic system.”11© (Emphasis supplied). 
The Court then recognized that here the class basis had been used: 
“Evidently what Congress feared was the cumulative effect on employee 
morale of political activity by all employees who could be induced to 
participate actively. It does not seem to us an unconstitutional basis for 
legislation.”111_ (Emphasis supplied). On balance, then, the Court felt 
that because of the slight magnitude of the invasion and the sub- 
stantive importance of the objective, this was a situation where even a 
reasonable nexus and a class basis provided sufficient public interest to 
override the invasion: “For regulation of employees it is not necessary 
that the act regulated be anything more than an act reasonably deemed 
by Congress to interfere with the efficiency of public service.”112 


While both the Douds and the Mitchell cases involved hybrid 
situations, where regulation of conduct only incidentally invaded 
First Amendment freedoms, the recent case of Beauharnais v. Illinois''8 
involved a pure First Amendment situation and yet was treated by 
the Court in much the same fashion as the Douds and Mitchell cases. 
In the Beauharnais case the Court upheld the constitutionality of an 
Illinois criminal libel statute which prohibited the exhibition of 
lithographs portraying lack of virtue of a class or race and liable to 
cause violence and disorder. The Court considered the individual in- 
terest low in the situation because of its weighing of two factors. In 
considering the aspect invaded, the Court found that the type of speech 
prohibited contained no social interest, and so like cursing deserved 
little protection: {‘Certainly no one would contend that obscene 
speech, for example, may be punished only upon a showing of such 
circumstances [clear and present danger]. Libel, as we have seen, is in 
the same class.”114 The Court further considered this particular in- 
vasion very appropriate. While it recognized that certain individuals 
such as Beauharnais might be precluded from speaking in a certain 
way, the Court pointed out that unless government interceded the 





109 Jd. at 99. 
110 Jd. at 99. 
111 Jd. at 101. 
112 Jd. at 101. 
118 72 S.Ct. 725 (1952). 
114 Id. at 735. 
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economic and civil rights of a whole class or race of people (here the 
colored race) might be affected by those individuals. On balance, the 
Court felt that the public interest in permitting this regulation over- 
rode the invasions involved. It recognized that an objective of sub- 
stantive importance was involved, and therefore felt that even a 
rational nexus or relation was sufficient in the situation: “Only those 
lacking responsible humility will have a confident solution for problems 
as intractable as the frictions attributable to differences of race, color 
or religion. This being so, it would be out of bounds for the judiciary 
to deny the legislature a choice of policy, provided it is not unrelated 
to the problem and not forbidden by some explicit limitation on the 
State’s power.”115 

Thus, whether faced with a hybrid economic civil liberty or a 
pure civil liberty case, the Court today uses a balancing process to 
decide First Amendment cases. 


CONCLUSION 


Since 1919 when the first important First Amendment decision was 
handed down, judicial implementation of First Amendment protection 
has undergone a significant metamorphosis. Early cases involved what 
may be termed pure First Amendment situations — a freedom was 
directly restricted or regulated because of a fear of some evil directly 
attributed to the use of that freedom. These situations could involve 
only a relatively few evils such as espionage, while direct restrictions 
on freedoms such as speech seemed repugnant to our idea of democracy, 
and involved great danger of losing those freedoms. Applying the 
“clear and present danger” test laid down by Mr. Justice Holmes, the 
Court used a rigid type of determination in these cases. If a factual 
invasion of freedoms was shown, no matter how slight its magnitude or 
thrust, governmental action was declared unconstitutional unless it 
could meet the “clear and present danger” test. That test required an 
objective of great substantive importance to society and overwhelming 
evidence or an immediate nexus between that objective and gov- 
ernmental action. 

In the 1930's, however, there began a metamorphosis in the Court's 
attitude toward First Amendment cases. Our society had become a 
complex one, and people demanded more and different services from 
government. Individuals who felt the thrust of this increased govern- 
ment regulation began to assert First Amendment protection in the 
hybrid or civil liberty situations, where governmental action was in- 
tended to regulate conduct, but also regulated speech or other freedoms 
because they were an integral part of that conduct. The Court was in 





115 Id. at 734. 
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a difficult position. If they granted First Amendment protection and 
applied the rigid “clear and present danger” test, governmental effici- 
ency in our complex society would be threatened. On the other hand, 
individuals seemed entitled to more protection in these situations than 
they could receive if they were labeled as purely economic situations, 
and First Amendment protection refused. As a result, the First Amend- 
ment was recognized as applicable, but a new and flexible method of 
determination as to constitutionality was adopted. Now the Court be- 
gan to consider the aspect of personality invaded, the magnitude of the 
invasion, and its appropriateness to measure the individual interest; 
and the substantive importance of the objective, the nexus between 
objective and action, and the basis used to establish nexus to measure 
the public interest. A consideration of these factors enabled the Court 
to balance the individual interest as against the public interest and 
reach their decision as to constitutionality on the basis of the result. 


At first this new balancing process was reserved for use in the 
hybrid or so-called economic civil liberty cases, while the rigid “clear 
and present danger” test was apparently still to be applied in pure 
First Amendment situations. In 1951, however, the Court had to face 
a difficult decision in the case of Dennis v. United States.11® This in- 
volved what many deemed the most serious threat Democracy has ever 
had to face, Communism. While the Court in language retained the 
“clear and present danger” test, the members of the Court and most 
authorities who have written on the question have differed violently 
as to whether it was actually and meaningfully applied. To this writer, 
the true significance of the decision is that it marked the climax of a 
struggle on the part of certain Justices to abandon the rigid “clear and 
present danger” test even in pure First Amendment situations. A 
significant statement of an outstanding authority on Constitutional 
Law, Paul Freund, was quoted by Mr. Justice Frankfurter in his con- 
curring opinion in the case: 


' 


The truth is that the clear-and-present-danger test is an over- 
simplified judgment unless it takes account also of a number 
of other factors; the relative seriousness of the danger in com- 
parison with the value of the occasion for speech or political 
activity; the availability of more moderate controls than those 
which the state has imposed; and perhaps the specific intent 
with which the speech or activity is launched. No matter how 
rapidly we utter the phrase “clear and present danger,” or how 
closely we hyphenate the words, they are not a substitute 
for the weighing of values. They tend to convey a delusion of 
certitude when what is most certain is the complexity of the 





116 Dennis v. United States, 341 U.S. 494 (1951). 
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strands in the web of freedoms which the judge must 
disentangle.!17 


That the balancing process has won out over the “clear and present 
danger” test is even more clearly indicated by the 1952 case of Beau- 
harnais v. Illinois.148 Again the Court was faced with a pure First 
Amendment case dealing with defamation, but this time in an opinion 
written by Mr. justice Frankfurter the “clear and present danger” test 
was deliberately laid aside. As indicated earlier in this comment, the 
Court considered several factors and specifically approved “their 
‘tendency to cause breach of the peace’,” and “a choice of policy, pro- 
vided it is not unrelated to the problem. .. .”!1® (Emphasis supplied). 

Whether or not this new flexible implementation of the First 
Amendment was ever contemplated by the authors of the Constitution 
is extremely doubtful. Whether or not it is wise policy has been and 
still is the subject of great debate. Perhaps the only answer is to repeat 
the words of Abraham Lincoln, “Must a government of necessity be 
too strong for the liberties of its people, or too weak to maintain its 
own existence?” 


Leonard Goldberg 





117 Jd. at 542. The passage was quoted from FREUND, ON UNDERSTANDING THE 
SuPREME Court 27-28. 

118 72 S.Ct. 725. 

119 Jd. at 734. 














Discovery of Information in Possession 
of Government Agencies and Bureaus Over a 


Claim of Privilege by the Government 


THE FEDERAL DISCOVERY PROVISIONS AND THEIR APPLICABILITY TO THE 


UNITED STATES GOVERNMENT 


The Federal Rules of Civil Procedure provide for pre-trial dis- 
covery of testimony and pre-trial inspection of documentary evidence.’ 
The discovery provisions allow a party to inquire into his opponent’s 
case prior to trial in order to know what issues and facts exist. In ad- 
dition to eliciting facts, such discovery narrows the issues and elimi- 
nates unfair elements of surprise.? Before provisions were made for 
discovery in the various codes of procedure, the only method available 
to obtain knowledge of the opponent’s case, outside of his pleadings, 
was in equity through a bill of discovery. The broadening of the dis- 
covery provisions in the Rules in 1937 was a wise step, both in stream- 
lining civil procedure and in affording justice to litigants. 

It is generally conceded that the provisions pertaining to discovery 
apply to the United States as a party. Such appears to be the intent of 
the drafters of the Rules as evidenced by their statements made con- 





1 Fed. Rules Civ. Proc. rule 34, 28 U.S.C.A. (1950). “Upon motion of any 
party showing good cause therefore . . . the court in which an action is pending 
may (1) order any party to produce and permit the inspection and copying or 
photographing . . . of any designated documents, papers, books, accounts, letters, 
photographs, objects, or tangible things, not privileged, which constitute or contain 
evidence relating to any of the matters within the scope of the examination per- 
mitted ... .” Rules 26-32 and 45 (b) and (d) authorize the issuance of similar 
orders to persons not parties to the action. 

2 “The pre-trial deposition-discovery mechanism established by Rules 26 to 37 
is one of the most significant innovations of the Federal Rules of Civil Procedure. 
Under the prior federal practice, the pre-trial functions of notice-giving, issue- 
formulation and fact-revalation were performed primarily and inadequately by the 
pleadings. Inquiry into the issues and the facts before trial was narrowly confined 
and was often cumbersome in method. The new rules, however, restrict the plead- 
ings to the task of general notice-giving and invest the deposition-discovery process 
with a vital role in the preparation for trial. The various instruments of discovery 
now serve (1) as a device . .. to narrow and clarify issues ...and (2) as a device 
for ascertaining the facts, or information as to the existence or whereabouts of facts, 
relative to those issues. Thus civil trials in the federal courts no longer need be 
carried on in the dark. The way is now clear, consistent with recognized privileges, 
for the parties to obtain the fullest possible knowledge of the issues and facts before 
trial.” Hickman v. Taylor, 329 U.S. 495 (1946). 
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temporaneously to the drafting of the Rules.* The rules of statutory 
construction providing that provisions of a statute that are binding do 
not apply to the Government unless specifically mentioned does not 
appear to be applicable here because whenever it has been intended to 
exempt the United States from provisions of the Rules specific mention 
of that intent has been made. An example of such an exemption is Rule 
37 (f£) which forbids the imposition of expenses and attorney fees on 
the United States.* It follows that since the United States is not else- 
where mentioned, the discovery provisions are fully applicable to it as 
a party, and the courts have so held.® A different result is often reached 
when the United States is not a party in the litigation. The Rules are 
broad enough to allow subpoenas duces tecum and ad testificandum to 
be issued to government officials who have custody of information 
relevant to the trial even when the Government and such officials are 
not interested in the trial. Whether such discovery will or should be 
compelled will be discussed later. 

The discovery provisions are still subject to the objection of 
“privilege”, and a person, including the United States, served with a 
subpoena or interrogatory will not be compelled to comply with either 
if the information sought is of the type privileged against disclosure in 
court. Thus, all courts will refuse a motion to compel the delivery of 
information in the hands of the Government that contains state or 
military secrets involving the security of the United States. The public 
policy behind such a privilege is obvious. A like privilege allows the 
government to withold the names of those who provide it with in- 
formation regarding the activities of others who are violating laws.? 
The reason for this privilege is to encourage such disclosures to the 
Government and to protect the informant. Finally, a similar privilege 
is afforded the Government concerning information delivered to it by 
individuals under compulsion of law.§ The policy behind this privilege 
is not too clear but seems to be one largely of fairness; secrecy should 





8 Charles E. Clark, reporter for the Advisory Committee stated “ .. . it was our 
theory that except as we made special provisions these rules apply to the United 
States as a litigant as much as to anyone else.” Proceedings of the Institute of the 
Am. Bar Ass’n., F.R.C.P., Wash., N.Y. 50 (1938). 

4 Other sections of the Rules providing for special treatment of the United 
States are Rules 4 (4); 12 (a); 25 (d); 39(c); 54(d); 55 (e); 62(e); 65 (c). 

5 United States v. Yellow Cab Co., 340 U.S. 543, 553 (1951); United States v. 
General Motors Corp., 2 F.R.D. 528, 530 (N.D.IIl. 1942). 

6 United States v. Haugen, 58 F. Supp. 436 (E.D.Wash. 1944); Pollen v. Ford 
Instrument Co., 26 F. Supp. 583 (E.D.N.Y. 1939). 

7 In re Quarles & Butler, 158 U.S. 532 (1894); Vogel v. Granz, 110 U.S. 311 
(1884). When a disclosure of the information does not disclose its source, then the 
privilege should only cover the identity of the informer and not the information 
itself. 8 WiGMoRE, EvIDENCE §2374, p. 755 (3rd ed. 1940). 

8 O'Connell v. Olsen & Ugelstadt, 10 F.R.D. 142 (N.D.Ohio 1949); See 8 
Wicmore, EvipENCE §2377 (3rd ed. 1940). 
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be promised to those who, by law, are compelled to furnish the Gov- 
ernment with reports and other information to aid it in the conduct of 
its administrative functions. 

No difficulty is ordinarily encountered by the Government in re- 
fusing to comply with a discovery order when one of the above three 
privileges has been established. The only problem is in deciding who 
is to determine if the privilege exists, the court or the executive who is 
claiming the privilege. The problem is shown, for instance, when the 
Government refuses to comply with a court order to disclose certain 
documents on the ground that the information contains state secrets 
involving the security of the nation. Will the court abide by this refusal 
and thereby leave the discretion with the executive to declare privileged 
what he will, or will it demand proof that the information contains 
state secrets? The courts have held that any claim of privilege against 
disclosing relevant evidence in a pending law suit involves a justiciable 
question to be decided by a court.® The merits of this reasoning by the 
courts will be discussed more fully later. 


DIscOVERY OF FEDERAL HOUSEKEEPING RECORDS 


A fourth type of privilege often claimed by the Government is a 
broad one against any disclosure of the results of what the Government 
calls its “housekeeping” investigations.1° This claim on the part of 
the Government has arisen as a result of Section 161 of the Revised 
Statutes!! which gives to the head of each department the authority 
to prescribe regulations for the custody of its records. In pursuance of 
Section 161 the various departments have promulgated custody regu- 
lations usually denying disclosure of any information without the 
approval of the head of the department.!? Whether the court will still 





® Reynolds v. United States, 192 F. 2d 987 (3rd Cir. 1951); cert. granted, 96 L. 
Ed. 555 (1952); Evans v. United States, 10 F.R.D. 255 (W.D. La. 1950); Cresmer v. 
United States, 9 F.R.D. 203 (E.D.N.Y. 1949). 

10 Reynolds v. United States, supra note 9; Bank Line v. United States, 76 F. 
Supp. 801, 803 (S.D.N.Y. 1948). 

11 “Sec. 161. The head of each department is authorized to prescribe regula- 
tions, not inconsistent with law, for the government of his department, the conduct 
of its officers and clerks, the distribution and performance of its business and the 
custody, use, and preservation of the records, papers, and property appertaining to it.” 

12 For example, the Department of Justice has provided that “all official files, 
documents, records and information in the offices of the Department of Justice . . 
are to be regarded as confidential. No officer or employee may permit the disclosure 
or use of the same for any purpose other than for the performance of his official 
duties, except in the discretion of the Attorney General, The Assistant to the 
Attorney General, or an Assistant Attorney General acting for him. 

“Whenever a subpoena duces tecum is served to produce any of such files, 
documents, records or information, the officer or employee on whom such subpoena 
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require disclosure of the information in spite of this privilege claimed 
by the Government depends largely on the relation of the Government 
to the action. There are three situations in which a demand for dis- 
closure of information in possession of the Government may arise: 
first, when the Government is not a party to the action; second, when 
the Government is a party plaintiff in the action; third, when the 
Government is a party defendant in the action. Each situation will be 
treated separately. 


When the Government Is Not a Party To the Action. 


Ever since Boske v. Comingore’® it has been felt that in actions 
between private parties the Government would not be required to 
disclose any records they had declared confidential. The Boske case 
arose when the State of Kentucky held a federal Collector of Internal 
Revenue in contempt of court because he refused to disclose records 
in compliance with a subpoena issued by the state court. The sub- 
poena ordered production of the Internal Revenue Bureau’s records 
pertaining to a private party being sued in the state court for collec- 
tion of back taxes on stored whiskey. The Collector refused to dis- 
close the records because the Secretary of the Treasury, in accordance 
with Section 161 of the Revised Statutes, had declared the records 
confidential,1* and when committed for contempt, the Collector sued 
out a writ of habeas corpus. .The Court said, in granting the writ, 
it was lawful for the Secretary of the Treasury to forbid disclosure of 
the Department’s records by subordinates. All that the Court did in this 
case was to protect the Treasury official from being held in contempt 
for simply following his superior’s orders.1® 

A result similar to that in the Boske case was reached in Ex parte 
Sackett.16 The plaintiff in a private action to enforce the Sherman 
Anti-Trust Law sought to compel an agent of the Department of 
Justice to disclose information obtained by that Department in its 





is served, unless otherwise expressly directed by the Attorney General, will appear 
in court in answer thereto and respectfully decline to produce the records specified 
therein, on the ground that the disclosure of such records is prohibited by this 
regulation.” Department of Justice Order No. 3229, 28 C.F.R. $51.71, 14 Fed. Reg, 
4920 (1946). 

18 177 U.S. 459 (1900). 

14 In addition to the general regulation making such information confidential, 
Section 3167 of the Revised Statutes provided for the imprisonment, not to exceed 
one year, or the subjection to a fine, not to exceed $1000, or both, of any collector, 
inspector, or other officer divulging such information as the state court sought. 

15 The difficult question raised by the case could have been avoided by declar- 
ing the information privileged on the ground that it had been given under com- 
pulsion of law. See note 8, supra. 

16 74 F, 2d 922 (9th Cir. 1935). 
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own investigation of the defendant. When the agent refused to dis- 
close the information because he was forbidden by a Department 
regulation,!? the court held him in contempt. In granting a writ of 
habeus corpus to the agent the Circuit Court of Appeals relied on 
the Boske case. In United States ex rel Touhey v. Ragen'® another 
Department of Justice order,!® as in the Sackett case, was held to 
justify an agent’s refusal to produce F.B.I. records in conformance to 
a subpoena duces tecum issued in a suit between private parties and 
directed to the agent. The court said that the order of the Depart- 
ment promulgated under Section 161 conferred upon the Department 
the privilege of refusing to produce unless it had waived such privi- 
lege. 

These cases decided only that a subordinate may not be punished 
for complying with a regulation of his department. The question of 
whether the department head could have been required to produce 
the information sought was not raised. There are feelings both ways. 
The Attorney General has taken the position, which the Department 
of Justice still follows, that the head of a department may “properly 
decline to furnish official records of the Department, or copies thereof, 
or to give testimony in a cause pending in court, whenever in [his] 
judgment the production of such papers or the giving of such testi- 
mony might prove prejudicial for any reason to the Government or 
the public interest.”2° Others feel that since private non-litigants 
may be compelled to give testimony or furnish information, and since 
the discovery provisions are fully applicable to the United States, 
there should be no submission by the courts to the claim by an agency 
that one of its own regulations makes the information privileged.?! 
The argument runs that in the light of the Rules any regulation by a 
department that forbids compliance with the discovery provisions is 
“inconsistent with law” and therefore not under the authority of 
Section 161.22 This seems to be the better reasoned argument. It 
recognizes that perhaps there is information that in the public in- 
terest should not be disclosed, and if so, that information should be 
privileged from such disclosure; but, just because a rule of evidence 
involves the public interest is no reason to remove it from the reaches 
of the judiciary where it inherently belongs. The court should de- 
termine in each case if the privilege has been validly claimed. 





17 Section 65, Rules and Regulations of the Division of Investigation, United 
States Department of Justice. 

18 180 F. 2d 321 (7th Cir. 1950). 

19 Order No. 3229, note 12, supra. 

20 25 Op. Atty. Gen. 326 (1905). 

21 Berger and Krash, Government Immunity from Discovery, 59 YALE L. J. 1451 
(1950); 8 WicMorE, EvIDENCE §§2378, 2378a, 2379 (3rd ed. 1940). 

22 Section 161, reprinted in note 11, supra, provides only for regulations “not 
inconsistent with law.” 
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If the court would overrule the Government’s claim of privilege, 
the only sanction it would have to enforce the subpoena would be to 
hold the department head in contempt of court. The courts have 
been reluctant to do this.?* Professor Moore in his work on federal 
practice said it would be unseemly for a federal court to hold a 
cabinet officer or department head in contempt, and that therefore the 
determination of the head af the department not to disclose the in- 
formation in litigation between private parties is for practical pur- 
poses final and unreviewable.** 


When the Government Is Party-Plaintiff To the Action. 


When the government is a party to the action the courts can no 
longer refuse to allow discovery against it on a basis that the court 
has no sanctions to which the Government may be subjected. If the 
Government refuses to comply to a discovery order its proof may be 
limited, its action can be stayed or even dismissed, or facts may be 
taken as established against it.?5 

Although in criminal prosecutions there are no broad discovery 
provisions as in the Rules of Civil Procedure it is held that the 
Government, by initiating a criminal proceeding waives any privilege 
it had to withhold testimony or other documents which touch upon 
the issues in the prosecution. Underlying this fiction is the sound 
public policy that no one should be convicted without giving him an 
opportunity to examine the material which might exculpate him.?¢ 
It is certain that the Government can claim no privilege as to docu- 





23 “Also it will be observed that we are not called upon to decide whether the 
Government's contention [that of an executive as opposed to a judicial determina- 
tion of privilege] is available as a defense against the enforcement of the desired 
subpoena duces tecum directed to the [executive] or a contempt proceeding against 
him for failure to obey it. Such a case would indeed, as the Government argues, 
raise difficult constitutional questions arising out of the separation of powers under 
our Constitution.” Reynolds v. United States, note 9, supra, at 993. Cf. Thompson 
v. German Valley R. Co., 22 N.J. Eq. 111 (1871); Appeal of Hartranft, 85 Pa. 
433 (1877). 

24 4 Moore’s FEDERAL PRACTICE $26.25 (5), p. 1167 (2d ed. 1950). But in United 
States v. Burr, 25 Fed. Cas. 1 (C.C. Ky. 1806), where the court had before it the 
question of whether a subpoena duces tecum could issue to the President, Chief 
Justice Marshall stated, at pp. 191-2, “The president, although subject to the general 
rules which apply to others, may have sufficient motives for declining to produce a 
particular paper, and these motives may be such as to restrain the court from en- 
forcing its production. . . . At the same time, the court could not refuse to pay 
proper attention to the affadavit of the accused [who requested the paper].” 

25 See Rule 37 for a variety of consequences, at the court’s discretion, that 
may follow a refusal to comply with a discovery order. 

26 United States ex rel. Schlueter v. Watkins, 67 F. Supp. 556 (S.D.N.Y 1946), 
aff'd. without consideration of this point, 158 F. 2d 853 (2d Cir. 1946). 
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ments which relate to “those very dealings” which the Government is 
acting against.27 This is limited to the extent that the Government 
will not be compelled to disclose state secrets or informer’s name.® 

Similarly, the Government is held to have waived any blanket 
privilege of withholding information when it institutes civil proceed- 
ings against persons to enforce the anti-trust laws, the Fair Labor 
Standards Act, or other governmental regulations.2® In United States 
v. Cotten Valley Operators Committee,?° in a four-four decision, the 
Supreme Court affirmed the action of the lower court in dismissing an 
anti-trust suit against the defendants because the Government refused 
to produce information relevant to the case in compliance with a dis- 
covery order. The Government had contended that the Attorney 
General had classified the material confidential and that the court 
could not decide otherwise. The court said that it would consider 
any privilege the Attorney General claimed, but that to leave the 
question of privilege entirely in the hands of the Attorney General 
would be an abdication of the court’s duty.8!_ The court did say that 
if it found that disclosure of any of the documents would be injurious 
to the public interest, such disclosure would not be required.3? There- 
fore it appears that if the Government institutes legal proceedings 
against a party, no regulation of the Government will allow it to 
refuse to disclose information of the basis that the regulation has 
taken from the court and given to the executive the discretion of 
deciding whether the information is privileged. 


When the Government is Party-Defendant To the Action. 


The Government has continued to claim a privilege from dis- 
covery in many actions in which it is defendant, i.e., in actions under 
the Federal Tort Claims Act or the Suits in Admiralty Act. It con- 
tinues to claim that Section 161 authorizes the various departments 
and agencies to forbid the disclosure of any information, even in 
actions to which it is a party. 





27 United States v. Andolschek, 142 F. 2d 503 (2d Cir. 1944); See 4 Moore's 
FEDERAL PRACTICE $26.25 (6), pp. 1173-75 (2d ed. 1950). 

28 Arnstein v. United States, 296 Fed. 946 (D.C. Cir. 1924); United States v. 
Haugen, note 6, supra. But cf. United States v. Coplon, 185 F. 2d 629 (2d Cir. 1950). 

The informer’s privilege is not absolute. If the informer’s name is essential 
to the defendant's case, its disclosure may be compelled. Sorrentino v. United States, 
163 F. 2d 627 (9th Cir. 1947). 

29 This class of cases includes also those cases in which private parties enjoin 
the regulatory action of the Government. 

80 9 F.R.D. 719 (W.D.La. 1948), aff’d., 339 U.S. 940 (1949). 

819 F.R.D. 720. 


82 Id. at 721 
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Reynolds v. United States presents the problem squarely. In 
three consolidated suits against the Government by three widows of 
deceased civilians killed in a crash of an Air Force plane, the United 
States refused to produce documents requested by order of the court. 
One of the documents requested was a copy of the investigative report 
of the accident. The Government refused to produce this document 
on two grounds:* first, that Section 161, in giving to the Secretary of 
the Air Force authority to prescribe regulations for the control of 
the records and papers of his Department, gives him the discretionary 
power in the public interest to declare any such records or papers 
privileged from disclosure in a judicial proceeding; second, that the 
Secretary of the Air Force had determined that these documents con- 
tained state secrets and this determination by him is conclusive. The 
district court overruled these contentions by the Government, and 
when they still refused to produce the information, the district judge 
entered an order under Rule 37 that the facts in plaintiffs favor on 
the issue of negligence be taken as established and prohibited the 
Government from introducing evidence to controvert those facts. 
In affirming the action taken in the district court, the Court of 
Appeals, through Judge Maris, discussed each of the Government's 
contentions separately. In regard to the first contention, Judge 
Maris said: 


It will be seen that the privilege thus claimed is a broad one 
against any disclosure of the results of what the Government 
has aptly called its “housékeeping” investigations .... But we 
do not think that in the present cases .. . the Department. . . 
is entitled to the absolute “housekeeping” privilege which it 
asserts against disclosing any statements or reports relating 
to this airplane accident regardless of their contents... . 
Where, as here, the United States has consented to be sued 
as a private person, whatever public interest there may be in 
avoiding any disclosure of accident reports in order to promote 
accident prevention must yield to what Congress evidently 
regarded as the greater public interest involved in seeing that 
justice is done to persons injured by governmental operations 
.... Moreover we regard the recognition of such a sweeping 
privilege against any disclosure of the internal operations of 
the executive departments of the Government as contrary 
to a sound public policy.%5 


In answer to the Government’s second contention, that the 
Secretary of the Air Force had determined that the information 





88 Note 9, supra. 
84 The court also overruled a third contention of the Government, that the 
plaintiffs had not shown good cause for discovery. 
85 192 F. 2d at 995. 
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contained state secrets and that this determination bound the court, 
Judge Maris said: 


We cannot accede to this proposition. On the contrary we are 
satisfied that a claim of privilege against disclosing evidence 
relevant to the issues in a pending law suit involves a justici- 
able question, traditionally within the competence of the 
courts, which is to be determined in accordance with the ap- 
propriate rules of evidence, upon the submission of the docu- 
ments in question to the judge for his examination in camera. 
Such examination must obviously be ex parte and in camera 
if the privilege is not to be lost in its assertion. But to hold 
that the head of an executive department of the Govern- 
ment in a suit to which the United States is a party may con- 
clusively determine the Government’s claim of privilege is to 
abdicate the judicial function and permit the executive 
branch of the Government to infringe the independent 
province of the judiciary as laid down by the Constitution.¢ 


It appears therefore that in the absence of a valid privilege, no 
regulation authorized by Section 161 forbidding disclosure of docu- 
ments will in itself be recognized by a court as permitting the Govern- 
ment to hold back information that relates to a case in which the 
Government is a party. Neither will a court permit the executive 
branch the discretionary power to determine itself, in place of the 
court, whether a valid privilege exists. "The Government will be 
treated like any other private individual when it appears as a litigant, 
and in order to establish a privilege it must do so in the same manner 
required of a private individual.3* 


CONCLUSIONS 


One can easily raise the question of whether there should be a 
privilege accorded to government “housekeeping” records at any time; 
courts should take a dim view of any such blanket claim of privilege. 
In the Reynolds case, the court did admit “. . . that in addition to 
the privilege against divulging state secrets . . . there is also a less 
clearly defined privilege against disclosing official information if 
such disclosure will actually be harmful to the interests of the 





36 Id. at 997. Cf. “It would rather seem that the simple and natural process of 
determination was precisely such a private perusal by the judge. Is it to be said that 
even this much of disclosure cannot be trusted? Shall every subordinate in the de- 
partment have access to the secret, and not the presiding officer of justice? Cannot 
the constitutionally coordinate body of government share the confidence?” 8 Wic- 
MORE, EvIDENCE §2379, p. 799 (3rd ed. 1940). 

87 Bank Line v. United States, 163 F. 2d 133, 138 (2d Cir. 1947). 
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nation.” When there is no military or diplomatic secret involved, 
no informer’s names being withheld, or no information delivered 
under compulsion of law involved, it is difficult to perceive any harm 
to the nation by a disclosure of the internal affairs of our governmental 
agencies. There are two public interests involved: first, seeing that 
justice is done to the parties in a law suit by requiring a disclosure 
of all facts and issues relevant to the case; second, the public interest 
in keeping the “housekeeping” records of our governmental depart- 
ments and agencies secret. The two interests are in conflict. When 
the two are balanced with each other the scales must almost always 
tip in favor of the former. There may be instances when requiring 
a disclosure so disrupts the orderly functioning of an agency that 
any good to be obtained from the disclosure is outweighed by its 
inconvenience. The burden of proving this should be put upon the 
agency, and under no circumstances should the courts be foreclosed 
from making an independent investigation of the validity of the 
Government's claim of privilege. 


Duane L. Isham 








88 192 F. 2d at 994. 











Recent Decisions 


CONSTITUTIONAL LAw — COMMERCE CLAUSE — POWER OF A STATE 


To TAX THE PRIVILEGE OF ENGAGING IN INTERSTATE COMMERCE 


Petitioner, Spector Motor Service, Inc., is a Missouri corporation 
engaged exclusively in interstate commerce. It leases and utilizes 
terminals in Connecticut and employs twenty-seven workers within 
the state; it owns pick-up trucks which are registered and used in 
Connecticut, but the corporation has not been authorized by the 
State of Connecticut to do intrastate trucking and does not engage 
in it. The corporation was assessed for taxes and penalties. The tax 
imposed was a franchise tax for the privilege of doing business within 
the State of Connecticut. The tax was computed at a non-discrimi- 
natory rate on that part of the corporation’s net income which was 
reasonably attributable to its business activities within the state. 
Conn. Gen. Stat. §§ 1896-1921 (1949). The petitioner sought to en- 
join collection of the tax and asked for a declaratory judgment of 
non-liability. The federal district court, applying the state court’s 
interpretation of the Act to the effect that it was precisely a privilege 
tax, held the Act unconstitutional. On appeal, the Court of Appeals 
reversed, holding that interstate commerce can be made to pay its 
way if the tax is reasonable and the revenue is used in paying its 
share of the costs of government. On appeal to the Supreme Court, 
held, reversed. The privilege of engaging in solely interstate com- 
merce cannot be taxed by a state even though the tax is non-discrimi- 
natory and taxes only that pagt of the net income which reasonably 
can be attributed to business activity within the state. Spector Motor 
Service, Inc. v. O’Connor, 340 U. S. 602 (1951). 

The starting point in determining whether a state can tax the 
privilege of doing interstate commerce is the “Cooley Compromise.” 
Cooley v. Port Wardens, 12 How. 299 (U. S. 1851). In effect, the 
“compromise” meant that where there was a relatively localized aspect 
of the fact situation in a particular case, the power to tax interstate 
commerce was concurrent in the state and federal governments. Where 
there was a national aspect of the fact situation in a particular case, 
the power to tax interstate commerce was exclusive in the federal 
government. 

One of the patently localized situations is that of a state property 
tax levied on property situated in the state but used in interstate 
commerce. Commonwealth of Virginia v. Imperial Coal Sales Co., 
293 U. S. 15 (1934); Hope Natural Gas Co. v. Hall, 274 U. S. 284 
(1927); Pullman Co. v. Richardson, 261 U. S. 330 (1923). Where the 
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situs is divided among several states, each state may tax its proportion- 
ate share of the whole property so long as in the aggregate the tax 
base does not appreciably exceed 100%. Standard Oil Co. v. Peck, 
342 U. S. 382 (1952); Western Union Telegraph Co. v. Missouri, 190 
U. S. 412 (1903). 

Included in the exclusive category of the “compromise” have 
been taxes on gross receipts of transportation companies engaged in 
interstate commerce. Galveston, H. & S.A. Ry. v. Texas, 210 U.S. 217 
(1908); Philadelphia & So. Mail S. S. Co. v. Pennsylvania, 122 U. S. 
$26 (1887). One of the outstanding inclusions has been the tax on the 
privilege of engaging in solely interstate commerce. Joseph v. Carter 
& Weekes Stevedoring Co., 330 U. S. 422 (1947); Alpha Portland 
Cement Co. v. Massachussetts, 268 U. S. 203 (1925); Ozark Pipe Line 
Corp. v. Monier, 266 U.S. 555 (1925). It is upon this line of authority 
that the majority based its decision. 

Many of the holdings since about 1938 have shown a trend to- 
ward expanding the concurrent category by allowing states to tax 
interstate commerce under the “multiple burden” test. Helerstein, 
State Franchise Taxation of Interstate Businesses, 4 Tax L. Rev. 95 
(1948); Dunham, Gross Receipts Taxes on Interstate Transactions, 
47 Cot. L. Rev. 211 (1947); Powell, More Ado About Gross Receipts 
Taxes, 60 Harv. L. Rev. 501 (1947). Under the “multiple burden” 
test, only such state taxes on interstate business are invalid as are 
susceptible of being imposed with equal right by other states, so that 
interstate commerce is required to bear a heavier burden of taxation 
than is intra-state commerce. Gwin, White & Prince, Inc. v. Henneford, 
305 U. S. 434 (1939); Western Live Stock v. Bureau of Internal 
Revenue, 303 U. S. 250 (1938); J. D. Adams Mfg. Co. v. Storen, 304 
U. S. 307 (1938). Often the solution when several states possess contacts 
with the same interstate commerce is for the Court to select the state 
having the “dominant” contact, or the state possessing the majority 
of contacts, and to allow only that state to tax. Interstate Oil Pipe 
Line Co. v. Stone, 337 U. S. 662 (1949); Northwest Airlines v. Minne- 
sota, 322 U. S. 292 (1944); McGoldrick v. Berwind-White Co., 309 U. 
S. 33 (1939). While the Court, applying the “direct-indirect” test, has 
continued to hold taxes on interstate gross receipts to be within the 
exclusive category, an exception is made when the tax is apportioned. 
Central Greyhound Lines v. Mealy, 334 U. S. 653 (1948); Maine v. 
Grand Trunk R. Co., 142 U. S. 217 (1891). Under this test a state tax 
which directly burdens interstate commerce is invalid while one which 
indirectly burdens such commerce is probably valid. Joseph v. Carter 
& Weekes Stevedoring Co., 330 U. S. 422 (1947); Freeman v. Hewit. 
$29 U. S. 249 (1946). 

From these recent developments it would seem to follow that in 
the instant case Connecticut had constitutional power to tax. The State 
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shared with other jurisdictions in which the corporation operates 
extensive contacts that would justify the reasonably allocated tax 
actually imposed. But the Court, emphasizing the descriptive name of 
the tax, regarded the case as controlled by the earlier “privilege” cases. 
Mr. Justice Clark in a strongly worded dissenting opinion insisted 
that there was no apparent difference between an “exclusively inter- 
state” business and a “mixed intrastate and interstate” business which 
would warrant different constitutional regard. Of large significance 
to the “label” approach taken by the majority is the fact that at the 
regular session of the Connecticut General Assembly, January, 1951, 
the statute was so altered that now the tax is paid in return for the 
benefits and protection afforded by the state. Conn. Gen. STAT. $$ 396b, 
398b (Supp. 1951). Whether this change will bring this type of 
statute within the state taxing power remains unresolved. 


William R. Coen 


CONSTITUTIONAL LAw — DUE PROcCEss — 


IN PERSONAM JURISDICTION OVER FOREIGN CORPORATIONS 


The plaintiff sued a Massachusetts corporation for damage re- 
sulting from the defendant’s negligence in repairing a roof. Service 
was made on the defendant under a statute which provides that if a 
foreign corporation commits a tort in Vermont against a resident of 
that state, such act shall be deemed as doing business there and shall 
be equivalent to an appointment of the Secretary of State as its 
attorney to receive process in an action arising from the tort. Vr. Pus. 
Laws $1562 (1947). In the trial court the constitutionality of the 
statute was attacked, but not ruled on. On appeal, held, the statute 
does not violate the,due process clause of the Fourteeenth Amendment. 
Smyth v. Twin State Improvement Corp., 80 A. 2d 664 (Vermont, 
May, 1951). 

Historically, the jurisdiction of courts to render judgments in 
personam over nonresidents rested on their de facto power over the 
defendant’s person. But with the advent of statutes authorizing service 
of process by means other than personal service, a foreign corporation 
has been held subject to the jurisdiction of the courts of a state if 
deemed to be doing business therein. Commercial Mutual Accident 
Co. v. Davis, 213 U.S. 245 (1909); Mechanical Appliance Co. v. Castle- 
man, 215 U.S. 437 (1910). Jurisdiction, in the absence of actual con- 
sent to be sued, has been justified on the strength of the theories of 
“implied consent,” Connecticut Mutual Life Insurance Co. v. Spratley, 
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172 U.S. 602 (1899), and “presence” within the jurisdiction, Inter- 
national Harvester Co. v. Kentucky, 234 U.S. 579 (1914). But under 
either theory the general rule has been that a continuous course of 
business, as opposed to single or isolated activity, is required by due 
process to constitute “doing business” within the state. Rosenburg 
Bros. & Co. v. Curtis Brown Co., 260 U.S. 516 (1923); Sasnett v. Iowa 
State Traveling Men’s Ass’n., 90 F. 2d 514 (Eighth Cir. 1937), cert. 
denied 302 U.S. 711 (1937). 

In 1945 the Supreme Court of the United States expressly re- 
pudiated the fictional theories of “implied consent” and “presence” 
and established in their place the more realistic “contact” approach in 
determining this question of jurisdiction. International Shoe Co. v. 
Washington, 326 U.S. 310 (1945). In that case Chief Justice Stone 
stated at p. 316, “ . . . due process requires only that in order to 
subject a defendant to a judgment in personam, if he be not present 
within the territory of the forum, he have certain minimum contacts 
such that the maintenance of the suit does not offend ‘traditional 
notions of fair play and substantial justice’.” As to what contacts are 
sufficient to satisfy due process the Court said at p. 317, “ .. . such 
contacts of the corporation within the state of the forum as to make it 
reasonable, in the context of our federal system of government, to 
require the corporation to defend the particular suit which is brought 
there.” The Court further stated at p. 319 that “... the quality and 
nature of the activity ...” rather than its quantity is the relevant 
consideration. This case adyocates tests for jurisdictional power over 
foreign corporations not unlike those employed in deciding a question 
on the doctrine of forum non conveniens. 

The principal case is evidence of the fact that the International 
Shoe decision has substantially increased the possible liability of 
foreign corporations, with respect to in personam suits, in states where 
they engage in casual or sporadic activity. The court relied heavily on 
that decision as overruling all previous law on the question. If it had 
employed the “implied consent” or “presence” theories, it is quite 
doubtful that the constitutionality of the statute would have been 
upheld. Can it be said that requiring a Massachusetts corporation to 
defend in Vermont an action upon a tort which it had committed 
there offends “fair play and substantial justice” or is “unreasonable”? 
It seems rather that the “contact” theory of the Supreme Court, as 
exemplified by the principal case, has become a realistic approach 
toward accomplishing justice in the individual case. The practical 
considerations of convenience, trial expediency, and reasonableness 
still serve to protect the corporation from undue hardship in defending 
a suit in another state. 


Richard G. Ison 
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CRIMINAL Law — DousBLe JEOPARDY — CONVICTION ON Two OFFENSES 


BasEp Uron SAME TRANSACTION 


The defendant was convicted as a principal in issuing four “no- 
account” checks with intent to defraud, of aiding and abetting in 
issuing the four checks, and of larceny by trick in using the checks to 
obtain automobiles. On10 GEN. Cope §§ 710-176, 12380, 12447-1. The 
Court of Appeals reversed and the Supreme Court dismissed an appeal. 
Upon rehearing the Court of Appeals sustained the conviction on one 
of the three counts of each of the four indictments, holding that con- 
viction on more than one would violate Article I, Section 10 of the 
Ohio Constitution which reads in part, “No person shall be twice put 
in jeopardy for the same offense.” The court reasoned that only one 
conviction on each indictment was justified since the offenses charged 
were predicated upon the same transaction and were related to the 
same subject matter. State v. Greeno, 89 Ohio App. 241, 101 N.E. 2d 
295 (1951); appeal dismissed, 155 Ohio St. 589, 99 N.E. 2d 613 (1951). 

Logically a person could not be convicted as an aidor and abettor 
and as a principal in the first degree for the same act. It is difficult to 
see why separate counts were used since one indicted as a principal 
may be convicted as an aidor and abettor. Hanoff v. State, 37 Ohio St. 
178, 41 Am. Rep. 496 (1881); Hornsby v. State, 29 Ohio App. 495, 163 
N.E. 923 (1928). However, a person could be convicted both for being 
a principal or an aidor and abettor and for larceny by trick, depending 
upon what double jeopardy test is used by the court. 

In sixteenth century England, death was the penalty for many 
minor offenses. The original development of the double jeopardy con- 
cept was an attempt on the part of the courts to restrict liability when 
the severity of punishment meted out far exceeded the gravity of the 
offense. Horack, The Multiple Consequences Of A Single Criminal 
Act, 21 Minn. L. Rev. 805 (1937); Note, 57 Yate L. J. 132 (1947). 
This reason no longer exists. In fact the pendulum has swung the 
other way and coyrts are now finding means of avoiding double 
jeopardy to enable the state to insure and sometimes increase punish- 
ment for wrongful acts. Legislative action in defining the same 
criminal behavior in a slightly different manner in several statutes has 
aided prosecutors and the courts to avoid double jeopardy limitations. 

Three main tests have developed for judging double jeopardy. 
These are the single intent test, the same transaction test, and the 
same evidence rule. 

The single intent test is self explanatory. If the defendant’s action 
is referable to a single criminal intent, he has committed only one 
offense. This test is not recognized in Ohio and rarely used elsewhere. 
Comment, 38 J. Crim. L. 379 (1947). Applied to the principal case the 
single intent test would permit conviction on only one count. The 
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inability to conclusively determine intent is the great weakness of this 
test. Needless to say this test is highly favorable to the defendant. 

The same transaction test, adopted in the principal case, would 
prevent a second prosecution when the proof shows that the second 
offense charged concerns the same transaction as the first even though 
additional elements need to be proved. This also is a defendant’s rule 
and is followed by a steadily decreasing minority. Kirchheimer, The 
Act, The Offense And Double Jeopardy, 58 YALE L. J. 513 (1949). 

The same evidence rule has been clearly stated: “A conviction or 
acquittal upon one indictment is no bar to a subsequent conviction and 
sentence upon another, unless the evidence required to support a 
conviction upon one of them would have been sufficient to warrant a 
conviction upon the other.” Note, 24 Minn. L. Rev. 522 (1940). 

An examination of Griffith v. State, 93 Ohio St. 294, 112 N.E. 
1017 (1915) and Devere v. State, 5 Ohio Cir. R. 509, 3 Ohio Cir. Dec. 
249 (1890), the two cases mainly relied upon by the principal case, 
will show that they used the same transaction test. The results favor- 
able to the defendant are not surprising. The same transaction test, 
while going into eclipse, has never been expressly repudiated in Ohio, 
although the leading case, State v. Rose, 89 Ohio St. 383, 106 N.E. 50 
(1914), comes close to repudiation in holding the phrase same offense 
to mean “same offense, not the same transaction, not the same act, 
not the same circumstances or the same situation.” The Rose case is 
cited more as indicating approval of the same evidence rule than as 
rejecting the same transaction test although most of the opinions citing 
the Rose case also contain the above quotation. State v. Duvall, 111 
Ohio St. 657, 146 N.E. 90 (1924); State v. Martin, 154 Ohio St. 539, 96 
N.E. 2d 776 (1951). The acceptance of either test in a given case usual- 
ly requires rejection of the other. The principal case indicates that 
Ohio appellate courts desiring to reduce unjustifiably heavy sentences 
meted out by trial judges may find convenient precedents in some of 
the older cases. If predictability of results is desirable in the adminis- 
tration of criminal justice, it would seem that this judicial technique 
is somewhat questionable. 


In the Griffith case, supra, the defendant claimed the third count 
should be barred since he was previously convicted of embezzling part 
of the amount he was now charged with obtaining by false pretenses. 
The Supreme Court held that the defendant could not ve convicted 
of both embezzlement and obtaining by false pretenses in reference to 
the same money or property. This is correct since the two crimes as to 
the same property are mutually exclusive. Proof of one automatically 
eliminates the other. The Griffith case, supra, on the facts, is not 
analogous to the principal case since issuing a check with intent to 
defraud and larceny by trick are not mutually exclusive. 


In the Devere case, supra, the defendant was convicted of forgery 
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and of uttering a forged note, both counts relating to the same note. 
This was held error. But Dinsmore v. Alvis, 88 Ohio App. 32, 96 N.E. 
2d 427 (1950), holds that such an indictment charges two separate 
offenses. The fact that the Dinsmore case, supra, adopts the same 
evidence rule explains the conflict. The Dinsmore case, supra, follows 
the majority rule that the crimes of forgery and of uttering a forged 
instrument are two distinct offenses and prosecution for one is not a 
bar to prosecution for the other. Beyerline v. State, 147 Ind. 125, 45 
N.E. 772 (1897); 22 C.J.S. 434. 

The same evidence rule is the current general rule in Ohio, the 
Federal courts, and in a majority of the state courts. State v. Rose, 
supra; State v. Martin, supra; Gravieres v. U.S., 220 U.S. 338, 31 S. Ct. 
421 (1911); Blockberger v. U.S., 284 U.S. 299, 52 S. Ct. 180 (1932); 
Kirchheimer, The Act, The Offense And Double Jeopardy, supra. An 
early Ohio case, Price v. State, 19 Ohio 423 (1850), providing authority 
for the rule predates the Rose case, supra, cited in the principal case. 
This rule favors the prosecution in view of the modern profusion of 
statutory crimes grouped around one central subject matter and vary- 
ing only slightly in ingredients. 

Section 710-176 of the Ohio General Code makes it a felony for 
any person with intent to defraud to make, draw, utter, or deliver 
any check not covered by deposited funds. The making, drawing, etc. 
is considered prima facie evidence of such intent. Section 12447-1 
makes it a felony to obtain possession of anything of value with the 
consent of the owner when such consent is induced by fraud. Fraudulent 
intent is a necessary requisite of both offenses. However under the 
former only the issuance of a bogus check need be shown while under 
the latter something of value (in the principal case automobiles) must 
be fraudulently taken from the owner with his consent. Under the 
same evidence rule a conviction, as in the principal case, on counts 
based on the statutes would not violate double jeopardy. 

Thus, to determine double jeopardy, the courts have developed 
three distinct tests:'the single intent test, the same transaction test, and 
the same evidence rule. As indicated, the single intent test and the 
same transacion test favor the defendant while the same evidence rule 
helps the prosecution. It appears that the courts use whichever test 
will best rationalize their desired decision. This decision in turn de- 
pends a great deal upon the amount of punishment the offender 
deserves in the light of his background as a suspected or known 
criminal, and the surrounding circumstances of the instant crime. 
Generally appellate courts are not permitted to regulate sentences 
imposed by trial courts if within statutory maxima. See Hall, Re- 
duction Of Criminal Sentences On Appeal, 37 Cor. L. Rev. 521. Resort 
is thus made to the above tests. Perhaps the real problem is whether 
the appellate courts should regulate sentences or whether some over- 
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seeing agency, equipped with expert and experienced penologists, 
should have the power to equalize sentences according to uniform 
policy. 


James D. Oglevee 


INJUNCTIONS — ALIMONY ACTION — PERSONAL RIGHTS 


Plaintiff brought an alimony action and requested in addition 
to the usual relief that during the pendency of the action a temporary 
restraining order be issued restraining the defendant third party 
from associating in any manner with the defendant husband or inter- 
fering with the marriage relationship. The plaintiff claimed that the 
defendant third party had enticed the defendant husband to leave the 
plaintiff and transfer his affections to her. The Court of Common 
Pleas held that since the pertinent allegations of the complaint were 
conceded, the temporary order should issue to restrain the third party 
defendant from interfering with the marriage relation and to restrain 
both defendants from contacting each other. Pashko v. Pashko, 45 
Ohio Op. 498, 101 N.E. 2d 804 (1951). 

Historically Equity refused to take jurisdiction in any case unless 
property rights were involved. Mead v. Stirling, 62 Conn. 586, 27 Atl. 
591 (1892); see 14 A.L.R. 295 (1921). The modern trend, however, is 
to extend the jurisdiction of Equity to the protection of rights in 
personality in proper cases. Henley v. Rockett, 243 Ala. 172, 8 So. 2d 
852 (1942) ; Hawke v. Yancy, 265 S.W. 233 (Tex. Civ. App. 1923) ; see 
175 A.L.R. 438 (1948). In the field of domestic relations this trend has 
taken several forms. Some courts, while voicing adherence to the 
older doctrine of protecting only property rights, actually protect 
rights of a purely personal nature by finding some tenuous property 
right on which to base jurisdiction. For instance, in Stark v. Hamilton, 
149 Ga. 227, 99 S.E. 861 (1919), the court granted an injunction to 
restrain a man from associating with the plaintiff's minor daughter 
whom the man had debauched. Jurisdiction was based on the father’s 
property right in the services of his daughter. Other courts have based 
jurisdiction on property rights while indicating that they probably 
would have taken jurisdiction to protect the purely personal rights 
even in the absence of a property right. Vanderbilt v. Mitchell, 72 
N.J.Eq. 910, 67 Atl. 97 (1907) Reed v. Carter, 268 Ky. 1, 103 S.W. 2d 
633 (1937). A third group of courts protect purely personal rights 
without discussing the jurisdictional question. Smith v. Womack, 271 
S.W. 209 (Tex. Civ. App. 1925); Witte v. Brauderer, 255 S.W. 1015 
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(Tex. Civ. App. 1923). Finally, the more progressive courts have 
completely repudiated the “property right” doctrine and assert juris- 
diction to protect purely personal rights in proper cases. Henley v. 
Rockett, supra; Hawke v. Yancy, supra. For example, in the Hawke 
case, supra, an injunction was granted to protect a woman from a man 
with whom she had had azn illicit relationship and who was attempting 
to prevent her marriage to another. 


Although the strict “property right” doctrine has been somewhat 
repudiated in Ohio, the general question still remains unsettled. 16 O. 
Jur., Equity §85 (1931); 21 O. Jur., Injunctions §112 (1937). In 1924 
the Supreme Court refused an injunction in an alienation of affections 
case, and stated that the jurisdiction of equity did not extend to the 
regulation and control of domestic relations. Snedaker v. King. 111 
Ohio St. 225, 145 N.E. 15 (1924). The principal case was distinguished 
on the ground that it was an alimony action in a court of domestic 
relations in which the plaintiff sought only a temporary injunction, 
whereas the Snedaker case, supra, was an original action in a court of 
equity in which the plaintiff sought a permanent injunction. Super- 
ficially, this distinction seems invalid. A temporary injunction will 
issue only where the party seeking it would be entitled to a permanent 
injunction, or where it appears that the defendant is doing or is about 
to do some act respecting the subject of the action which would render 
the final judgment ineffectual. 21 O. Jur., Injunctions §§49 and 51 
(1932). In the principal case neither condition was satisfied. If, how- 
ever, the distinction is considered in connection with In Re Cattell, 
146 Ohio St. 112, 64 N.E. 2d 416 (1946), cited in the principal case, 
it takes on a new perspective. In that case the court granted a temporary 
order restraining the defendant husband in a divorce action from 
interfering with his wife’s exclusive use and occupancy of the home. 
Its purpose was to prevent the husband from subjecting his wife to 
continued physical violence. The Court relied on Section 11876 of 
the General Code which authorizes the issuance of a temporary re- 
straining order or injunction when it appears by the petition that 
the plaintiff is entitled to the relief demanded and such relief or any 
part of it consists in restraining the commission or continuance of 
some act, the commission or continuance of which would produce 
great or irreparable injury to the plaintiff. This is significant in that 
Section 11876 is not a part of the Domestic Relations Code. 


Considered together with the Cattell case, supra, the principal 
case thus indicates that Section 11876 of the General Code applies in 
the courts of domestic relations. Unless these two cases are overruled 
or limited by the Supreme Court, the principal case is a step forward 
and the yoke of the Snedaker case, supra, has been partially removed. 


Thomas E. Jenks 
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INJUNCTIONS — NEGATIVE CovENANTS Not To CoMPETE 


The defendant was a barber employed in his father’s shop. He 
had no interest in the business as a partner or otherwise. Ancillary to 
a sale of the shop to the plaintiffs, the defendant was required, along 
with his father, to sign an agreement that he would not engage in 
the trade of barbering within a certain radius for a fixed period of 
time. After the defendant accepted temporary employment in another 
barber shop plaintiffs sought an injunction, which was denied. From 
a decree for the defendant, the plaintiff appealed. On appeal, held, 
affirmed. “In no event could the covenant be valid,” said the Court, 
“unless it was reasonably necessary for the fair and just protection of 
the good will of the business sold, and no such necessity had been 
shown.” Domurat et al. v. Mazzaccoli, 138 Conn. 327, 84 A. 2d 
271 (1951). 

It is a settled rule that where, upon the sale of a business, an 
agreement is entered into restricting the right of one of the parties to 
compete in a similar business, such agreements, if valid within the 
rules governing contracts in restraint of trade, will be enforced in 
equity by enjoining its breach. Morgan v. Perhamus, 36 Ohio St. 517, 
38 Am. St. Rep. 607 (1881) . The contract must be founded on valuable 
consideration and be reasonable and not oppressive. Toledo Breweries 
Co. v. Zevnick, 4 Ohio N. P. N. S. 193, 16 Ohio Dec. 493 (1906). 

It is generally held that even in the absence of an express agree- 
ment a seller of a business or trade and its good will is precluded from 
interfering with the purchaser in his right to enjoy all the advantages 
that inhere to the premises used as the place of business. Fine v. Law- 
less, 189 Tenn. 160, 201 S. W. 160 (1918). 


The problem raised by the principal case is the enforceability of 
negative covenants not to compete made by a signer who had no in- 
terest in the business sold. Two main issues have been raised in these 
cases. Is it necessary for the covenantor to have an interest in the 
property sold? Assuming such an interest is not necessary, may the 
restraint be validly imposed? 

An indirect interest, such as being a stockholder in the business 
sold, has been held as sufficient to bind the covenantor. Bloom v. Home 
Ins. Agency, 91 Ark. 367, 121 S. W. 293 (1909). In California it has 
been intimated that a vendible interest on the part of the covenantor 
is necessary to the validity of the covenant as against him. California 
Linoleum & Shade Supplies v. Schultz, 105 Cal. App. 471, 287 Pac. 980 
(1930). Some courts have enforced negative covenants on a mere 
showing of consideration, where the interest of the covenantor wasn’t 
urged. Durham v. Lewis, 231 Ky. 601, 21 S. W. 2d 1004 (1929); Sch- 
neiderman v. Stern, 93 N. J. Eq. 626, 117 Atl. 631 (1922). A case 
decided under a Michigan statute, making certain contracts in re- 








290 OHIO STATE LAW JOURNAL [Vol. 13 


straint of trade valid, is regarded as a distinct authority for the view 
that it is not necessary to the validity of the covenant as against a 
particular covenantor, that he should have an interest in the property 
sold. The purchase price given to the defendants’ father and uncle for 
the sale of a dairy business was held as sufficient consideration to bind 
the defendants and to enjoin them from carrying on a corporation 
in competition with the plaintiff's business. The defendants had 
taken an active part in the management and contacts of the business 
sold. Arctic Dairy Co. v. Winans, 267 Mich. 80, 255 N. W. 290 (1934) . 
The consideration necessary to bind the covenantor need not move 
to him if the buyer can show he parted with something at the covenan- 
tor’s request and benefited a third party. 1 WILLIston, Contracts 384. 

If the answer to the first problem is that an interest in the business 
is not necessary to bind the covenantor, may such a restraint be validly 
imposed? It has been regarded as sufficient to enforcement if the 
covenantor was prominent in the business at the place in question. 
Arctic Dairy Co. v. Winans, supra. However, even where the covenan- 
tor is manager of the business, the covenantee must still show irrepar- 
able harm. Menter v. Brock, 147 Minn. 407, 180 N. W. 553 (1920). 
The position the covenantor must hold in the business sold, before 
the courts will enjoin him from competing, is difficult to define. The 
test used by most courts is that the restraint imposed should be no 
greater than is necessary for the fair and just protection of the business 
sold and does not impose unnecessary hardship on the covenantor. 
Gates - McDonald Co. v. McQuilkin, 33 Ohio L. Abs. 481, 34 N. E. 
2d 443 (1941). 

The principal case relied solely on the fact that the plaintiff 
could show no harm done to the good will of his business by the 
defendant’s employment in another shop. The court said further that 
the plaintiff must show not only that the defendant will take away 
customers from the barber shop, but that the customers must have 
been followers of the shop, rather than personal followers of the de- 
fendant. It would seem that such a line would be difficult to draw, and 
that the court is attempting to put a greater burden on the plaintiff 
of showing irreparable harm, when the covenant is made by one who 
has no interest in the business sold. The problems concerning nec- 
essary interest in the business, and consideration for the covenant 
were not discussed. 


Most courts would agree that covenants in restraint of trade are 
to be strictly construed. Schroeder v. Schultz, 160 Ohio C. C. N. S. 193, 
36 Ohio C. D. 570 (1913). However, without the signatures of close 
relatives who work in the business, oftimes the sale would not take 
place. Without their signatures an attempt of an effective transfer and 
protection of goodwill would be mere idle gesture. No hard and fast 
rule can be employed by the courts to decide these cases. The present 
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problem is the same that arises in those cases involving unfair com- 
petition. The court should balance the rights of both parties so that 
each may carry on his business or calling with the greatest freedom 
consistant with a similar right in the other. This same standard should 
apply whether the covenantor has an interest in the business sold 
or not. 


Harold Talisman 


NEGLIGENCE — CHARITIES — LIABILITY For Torts 


While transporting the plaintiff, a nonpaying patient in de- 
fendant charitable hospital, a nurse’s aide, although she realized as- 
sistance was needed, nevertheless attempted to wheel the plaintiff 
down a ramp unassisted. The employee lost control of the stretcher, 
and as a result the plaintiff was injured. In a suit against the hospital, 
the trial court directed a verdict for the defendant on the ground that 
it was a charitable institution. Held, reversed and remanded. The 
trial court committed error by withdrawing from the jury the question 
of whether the defendant exercised due care in employing the nurse’s 
aide. The Supreme Court also expressly overruled its prior holding 
and now imposes complete liability on charitable institutions for the 
negligence of their servants. Ray v. Tucson Medical Center, 72 Ariz. 
22, 230 P. 2d 220 (1951). 


Several reasons or theories have been advanced by the courts in 
limiting or denying the liability of corporate charitable institutions. 
These theories have been criticized severely by most legal writers as 
being unsound and contradictory. Prosser, Torts, 1079 (1941); Har- 
PER, Torts $294 (1933); Scott, Trusts $402 (1939); BoGert, TRUsT AND 
Trustees §731-35 (1935); Feezer, The Tort Liability of Charities, 77 
U. Pa. L. Rev. 191 (1928). 


The trust fund theory is grounded in the reasoning that the funds 
and property of these institutions are held in trust and cannot be 
diverted to purposes other than those designated in the trust. 10 Am. 
Jur. 695; Scorr, Trusts $402. This theory in practice has proven 
extremely illogical, for many of the states that follow it impose liability 
in favor of strangers or paying beneficiaries. Bruce v. Central Methodist 
Episcopal Church, 147 Mich. 230, 110 N.W. 951 (1907). If the reason- 
ing in the rule is analyzed it must apply to all classes without 
exception. 


The doctrine of respondeat superior is another theory advanced 
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by several courts in denying the liability of corporate charitable in- 
stitutions, the theory being that since these institutions are not op- 
erated for profit respondeat superior does not apply. Emory v. Jewish 
Hosp. Ass’n., 193 Ky. 400, 236 S.W. 577 (1921). Again the courts in an 
all-exclusive doctrine fall into inconsistency by making the charity 
liable if its officers are negligent in hiring, or if the injured person is 
not a beneficiary. Cullen v. Schmidt, 139 Ohio St. 194, 39 N.E. 2d 146 
(1942); RESTATEMENT, Trusts $402. 


The implied waiver theory advanced by few courts is based on 
implied contract, in that the patient who accepts the services rendered 
him waives all rights to claim damages for injuries sustained by the 
negligence of the hospital. Duncan v. Nebraska Sanitarium and Bene- 
volent Ass’n., 92 Neb. 162, 137 N.W. 1120 (1912). This theory has re- 
ceived extreme criticism. 10 Am. Jur. 694; Scott, Trusts $402. 


Several courts base the doctrine of immunity on public policy. 
They are of the opinion that to allow recovery would be against 
society’s best interests in that it would militate against charitable gifts. 
Weston’s Adm’x. v. Hospital of St. Vincent of Paul, 131 Va. 587, 107 
S.E. 785 (1921). This theory is the most persuasive and probably is 
influential in those courts which base their decisions on the other 
theories. 


The conflict among the courts is discussed by Justice Rutledge in 
President and Directors of Georgetown College v. Hughes, 130 F. 2d 
810, 812 (D.C. Cir. 1942). 


Paradoxes of principle, fictional assumptions of fact and con- 
sequence, and confused results characterize judical disposition 
of these claims. From full immunity, through varied but in- 
consistent qualifications to general responsibility is the gamut 
of decision. The cases are almost riotous with dissent. 
Reasons are even more ‘varied than results. These are ear- 
marks of law in flux. They indicate something wrong at the 
beginning or that something has become wrong since then. 
They also show that correction though in process, is in- 
complete. 


The principle that charities are not liable for torts of their 
servants has so many exceptions and qualifications that it is doubtful 
to say it is the general rule. Many of the courts differentiate their 
holdings depending upon whether the injured party be a stranger, 
beneficiary, nonpaying beneficiary or an employee. In many states 
beneficiaries are denied recovery but a stranger may recover. Cullen v. 
Schmidt, supra; Cohen v. General Hospital Soc. of Connecticut, 113 
Conn. 188, 154 Atl. 435 (1931). In several states paying beneficiaries 
may recover. Tucker v. Mobile Infirmary Ass’n., 191 Ala. 572, 68 So. 4 
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(1915); Robertson v. Executive Committee of Baptist Convention, 55 
Ga. App. 469, 190 S.E. 432 (1937). The majority of states deny re- 
covery to nonpaying patients but the few jurisdictions that have al- 
lowed recovery have adopted the full liability rule. Geiger v. Simpson 
Methodist-Episcopal Church, 174 Minn. 389, 219 N.W. 463, 62 A.L.R. 
716 (1928); Foster v. Roman Catholic Diocese of Vermont, 116 Vt. 124, 
70 A. 2d 230 (1950). Liability has also been imposed when the injured 
person is an employee of the charity. Cowans v. North Carolina Bap- 
tist Hospitals, Inc., 197 N.C. 41, 147 S.E. 672 (1929). A few jurisdictions 
hold the corporation liable to the extent of property owned for in- 
come and not used directly in carrying on the charitable enterprise. 
Morton v. Savannah Hospital, 148 Ga. 438, 96 S.E. 887 (1918) ; Baptist 
Memorial Hospital v. Couillens, 176 Tenn. 300, 140 S.W. 2d 1088 
(1940). Liability may also be imposed if the charity is covered by in- 
surance. O’Connor v. Boulder Colorado Sanitarium Ass’n., 105 Colo. 
259, 96 P. 2d 835, 133 A.L.R. 819 (1939); Vanderbilt University v. 
Henderson, 23 Tenn. App. 135, 127 S.W. 2d 284 (1938). With all the 
conflict and exceptions to immunity several states still adhere to the 
full immunity doctrine. Arkansas Valley Co-op Rural Electric Co. v. 
Elkins, 200 Ark. 883, 141 S.W. 2d 538 (1940); Webb v. Vought, 127 
Kan. 779, 275 P. 170 (1929). 


Prior to the decision laid down in the principal case Arizona had 
held that charitable institutions were not liable for the torts of their 
servants where due care had been exercised in the selection of the 
employee. Southern Methodist Hospital and Sanatorium of Tucson v. 
Wilson, 45 Ariz. 507, 46 P. 2d 118 (1935). The Arizona court, in over- 
ruling the doctrine of limited liability, expressed doubt that any valid 
reasons had ever existed for holding charitable institutions immune 
and stated that if such reasons existed in the past they are today out- 
weighed by such considerations as the size of charities, the injustice to 
the injured, insurance programs, and the obvious legal inconsistency 
underlying the reasons in limiting liability. 

Ohio has not yet adopted full liability for charitable institutions. 
It adheres to the view that a stranger may recover but a paying or 
non-paying beneficiary is denied recovery unless the hospital was 
negligent in hiring the responsible employee. Taylor v. Flower 
Deaconess Home and Hospital, 104 Ohio St. 61, 185 N.E. 287 (1922); 
Cullen v. Schmidt, supra; Newman v. Cleveland Museum, 143 Ohio 
St. 369, 55 N. E. 2d 575 (1944). The more logical view, as expressed in 
the principal case, is to hold charitable institutions liable for negligent 
acts. This is evidenced by a growing tendency in the courts to revoke 
the historical immunity of charities. 


Thomas E. Cavendish 
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NEGOTIABLE INSTRUMENTS — HOLDER IN DUE CourRsE — 


COMPLETE AND REGULAR ON ITS FACE 


The defendant auto agency sold a car to Lynch, receiving a note 
for a portion of the purchase price. Lynch signed the form note, and 
the auto agency took it to a discount company, where the proper 
figures were inserted, and the note was then indorsed by the auto 
agency to the discount company. When no payment was made on the 
note, the discount company brought suit against Lynch, only then 
discovering that Lynch, who had represented his age as 21, was in fact 
an infant and not bound. The discount company thereupon sued the 
auto agency as indorser. The defendant contends the plaintiff is not 
a holder in due course, since the blanks in the instrument were not 
filled completely at the time of its negotiation to the plaintiff. On 
appeal by defendant, held, affirmed. The plaintiff is a holder in due 
course, under the provisions of the Uniform Negotiable Instruments 
Law. First Discount Corp. v. Hatcher, 156 Ohio St. 191, 102 N.E. 
2d 4 (1951). 


Section 8157 of the Ohio General Code (NEGOTIABLE INSTRUMENTS 
Law $52) reads: “One is a holder in due course who has taken the in- 
strument under the following conditions: (1) That it is complete and 
regular upon its face .... (3) That he took it in good faith and for 
value. (4) That at the time it was negotiated to him he had no notice 
of any infirmity in the instrument or defect in the title of the person 
negotiating it.” Section 8119 of the Ohio Genera! Code (NEGOTIABLE 
INSTRUMENTS Law $14) reads: “. . . In order, however, that such an 
instrument (i.e. an incomplete instrument) when completed may be 
enforced against any person who became a party thereto prior to its 
completion, it must be filled up strictly in accordance with the author- 
ity given and within a reasonable time. But if such an instrument 
after completion is negotiated to a holder in due course, it is valid 


” 


and effectual... .”' 


Section 8119, by implication, and Section 8157, more affirmatively, 
thus declare the rule that a purchaser of an instrument prior to 
completion, or contemporaneously with the act of completion, cannot 
be a holder in due course. Dumbrow v. Gelb, 72 Misc. 400, 130 N.Y.S. 
182 (1911); Bronson v. Stetson, 252 Mich. 6, 232 N.W. 741 (1930); 
Britton, Bitts AND Notes 886 (1943). But it may be seen that the 
statute does not specifically refer to the taking of a completed instru- 
ment with knowledge that it has been filled in by a person not the 
maker. 


In an early English case, an indorsee taking an instrument con- 
taining blank spaces was not charged with notice, Lord Mansfield 
stating, ““The indorsement on a blank note is a letter of credit for an 
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indefinite sum. The defendant said, “Trust Galley to any amount and 
I will be his security.’ It does not lie in his mouth to say the indorse- 
ments were not regular.” Russell v. Langstaffe, 2 Doug. 514 (1781). 
This was the view of the American common law cases. Fullerton v. 
Sturges, 4 Ohio St. 530 (1855); Orrich v. Colston, 7 Gratt. (Va.) 
189 (1850). 

The Negotiable Instruments Law codifies a later English rule to 
the effect that an indorsee accepting an instrument containing blanks 
is taking in bad faith, and of course cannot be a holder in due course. 
See I DANIEL, NEGOTIABLE INSTRUMENTS $114 (7th ed. 1933). This pro- 
vision seems to have been applied by the courts at times with reluc- 
tance, Bronson v. Stetson, supra, and at other times with confusion. 
See Britton, BiLts AND Notes $114 (1943). Courts prefer to look to the 
circumstances of the case, and then base their decisions upon whether 
the holder was in good faith. The New Jersey Superior Court has 
stated that if the indorsee does not have actual notice of fraud, but 
merely notice of suspicious circumstances, he will be a holder in due 
course, even though the blank instrument was filled in the indorsee’s 
presence by a third person. First National Bank of Springfield v. Di 
Taranto, 9 N.J. Sup. Ct. Rep. 246, 75 A. 2d 907 (1950). A District of 
Columbia court, on similar facts, stated that “the endorsee of an 
instrument containing a blank as to any material part is not a holder 
in due course. ...” Zier v. Eastern Acceptance Corporation, 61 A. 2d 
106 (1948) . In the former case, the indorsee had no knowledge of any 
fraud on the part of the indorser; the latter case involved a “detached” 
or “perforated” note situation, and the court viewed the indorsee’s 
claim of innocence with a skeptical eye. 


With this background, then, it may more easily be seen why, in 
the instant case, Chief Justice Weygandt states, “Clearly the plaintiff 
is a holder in due course,” while Judge Taft in the concurring opinion 
can not see how the instrument was complete and regular upon its 
face at the time the plaintiff took it. 


It is interesting to note that the proposed Uniform Commercial 
Code would change Section 8157 of the Ohio General Code to read as 
follows: “ (1) A holder in due course is a holder who takes the instru- 
ment (a) for value; and (b) in good faith; and (c) without notice that 
it is overdue or has been dishonored or of any defense against or claim 
to it on the part of any person.” UNIFORM COMMERCIAL CopE (Pro- 
posed Final Draft, Spring 1950) 336. In defining notice, the proposed 
code on page 342 states: “(5) Knowledge of the following facts does 
not of itself give the purchaser notice of a defense or claim (d) that 
an incomplete instrument has been completed, unless the purchaser 
has notice of any improper completion.” The comment to Section 5 (d) 
of the proposed Uniform Commercial Code states, “It is intended to 
mean that the holder may take in due course even though a blank is 
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filled in his presence, if he is without notice that the filling is im- 
proper.” Unirorm CoMMERCIAL Cope (Proposed Final Draft, Spring 
1950) 345. Passage of the Uniform Commercial Code would resolve 
the uncertainty of Sections 8119 and 8157 of the Ohio General Code 
and prevent controversies such as are presented in the instant case. 


Victor F. Greenslade 


THE SIGNIFICANCE OF AN OHIO CERTIFICATE OF TITLE 


Plaintiff sold an automobile to a buyer in California and reserved 
title under a conditional sale contract. The buyer removed the auto- 
mobile to Vermont and there secured a certificate of title on which 
there was no notation of any liens. Subsequently the buyer procured 
an Ohio certificate of title as a replacement for the one obtained in 
Vermont. There was no notation of any lien on this certificate. Buyer 
then sold the automobile to defendant, a bona fide purchaser, to whom 
the certificate of title was transferred. This certificate also had no 
liens noted upon it. Plaintiff brought replevin against defendant 
based on his reserved title under the conditional sale. Held, the Certi- 
ficate of Title Act does not permit an Ohio court to recognize any 
interest in a motor vehicle unless it is evidenced by a certificate of 
title issued in accordance with the provisions of the Certificate of 
Title Act. Since plaintiff had no certificate, and there was no notation 
of plaintiff's interest on defendant's certificate of title, plaintiff cannot 
recover. The Kelley Kar Co. v. Finkler, 155 Ohio St. 541, 99 N. E. (2d) 
665 (1951). 

The Ohio Certificate of Title Act became effective January 1, 1938. 
Onto GEN. Cove §86290-2 et seq. (1938). Prior to that time the settled 
law of Ohio was clearly expressed in the cases of Kanaga v. Taylor, 7 
Ohio St. 134 (1856), and Reising v. Universal Credit Co., 50 Ohio 
App. 289, 198 N. E. 52 (1935). These cases supplied the rule, based on 
comity, that the interest of a conditional vendor or mortgagee in a 
foreign state would prevail over a subsequent bona fide purchaser 
in Ohio. 

It was contended, however, that the Certificate of Title Act 
changed this rule. The pertinent part of the Certificate of Title Act 
is found in Section 6290-4 of the Ohio General Code. It reads: “... No 
court in any case at law or in equity shall recognize the right, title, 
claim, or interest of any person in or to any motor vehicle, hereafter 
sold or disposed of, or mortgaged or encumbered, unless evidenced by 
a certificate of title or manufacturer’s or importer’s certificate duly 
issued, in accordance with the provisions of this chapter.” 
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The Certificate of Title law constitutes an authorized exercise of 
the police power on the part of the General Assembly and does not 
violate any of the provisions of the state or federal Constitution. The 
State, ex rel. The City Loan and Savings Co. v. Taggart, Recorder, 134 
Ohio St. 374, 17 N. E. 2d 758 (1938). 

Before December 31, 1940, four Ohio Courts of Appeals had 
occasion to consider cases that had some relation to the Certificate 
of Title Act. A holder of a chattel mortgage and manufacturer’s 
certificate of title had a lien superior to that of a buyer without a certi- 
ficate of title in Crawford Finance Co. v. Derby, 63 Ohio App. 50, 25 
N. E. 2d 306 (1939). In Union Commercial Corp. v. R. J. Schmuck 
Co., 30 Ohio L. Abs. 116 (1939), a foreign mortgagee could not succeed 
in his replevin action against an Ohio bona fide purchaser holding a 
certificate of title with no notation of the foreign mortgagee’s lien 
upon it. In another replevin action, a buyer of an automobile whose 
certificate of title was obtained by the forgery of the dealer who had 
sold him the automobile, was successful against the assignee of a 
forged note. Lazerick v. Associate Investment Co., 30 Ohio L. Abs. 112 
(1939). Likewise, in a personal injury action, an automobile dealer 
and not the purchaser was deemed to be the owner of the car because 
the purchaser did not have a certificate of title. Fredericks v. Birkett 
L. William’s Co., 68 Ohio App. 217, 40 N. E. 2d 162 (1940). 

Later in a case where the plaintiff, a holder of a note and mort- 
gage, was attempting to rely on a certificate of title procured by 
fraud in order to replevin an automobile from the defendant who had 
purchased it from a dealer, the Ohio Supreme Court held the certificate 
of title was void ab initio because of the fraud and plaintiff must 
therefore fail in his replevin action since he must produce a valid 
certificate to prove his ownership. Automobile Finance Co. v. Munday, 
137 Ohio St. 504, 30 N. E. 2d 1002 (1940). 

This decision has served as a guide for some Ohio courts as to 
the status of the certificate of title in other situations. Thus, in As- 
sociates Investment Co. v. LeBoutillier, Jr., 69 Ohio App. 62, 42 N. E. 
2d 1011 (1941), a local mortgagee having a manufacturer's certi- 
ficate of title was allowed to replevin an automobile from a purchaser 
who did not have a certificate of title issued. An Indiana plaintiff 
could not foreclose his lien on an automobile brought to Ohio and 
sold to a bona fide purchaser who received a certificate of title with 
no notation of plaintiff's lien thereon. Schiefer v. Schnaufer, et al., 71 
Ohio App. 43, 50 N. E. 2d 365 (1943). 

Others have felt that the decision did not provide an iron-clad 
rule for all situations in which the certificate of title may be involved. 
In Workman and Sayles v. Republic Mutual Insurance Co., 40 Ohio 
L. Abs. 450, 53 N. E. 2d 833 (1943), the plaintiff automobile dealer 
was held not to have an interest in an automobile sold to a purchaser 
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notwithstanding the fact that the purchaser did not have any property 
interest because of his lack of a certificate of title. 

Still later, two Ohio Courts of Appeals having before them out 
of state equities as opposed to a local bona fide purchaser with a 
certificate of title clear on its face, decided to follow the Munday case, 
supra. In one, the owner from Pennsylvania was permitted to replevin 
an automobile stolen in Pennsylvania and later sold in Ohio, even 
though the bona fide purchaser in Ohio had a certificate clear on its 
face. The court held that the bona fide purchaser’s title emanated 
from one procured by fraud and thus was void ab initio as was stated 
in the Munday case. Mock v. Kaffits, Chief of Police, et al., 75 Ohio 
App. 305, 62 N. E. 2d 172 (1944). In the other case, the conditional 
vendor from New York was permitted to foreclose on his conditional 
sales contract in spite of the fact that the defendant bona fide pur- 
chaser in Ohio had a clear certificate of title. This defendant’s chain 
of title had likewise originated in a fraudulent procurement of a 
certificate of title in Ohio. Associates Discount Corp. v. Colonial 
Finance Co., et al., 88 Ohio App. 250, 98 N. E. 2d 848 (1950). 

This latter decision was rendered in view of the express words of 
Ohio General Code 6290-4 to the effect that no court shall recognize 
any interest in a motor vehicle unless evidenced by a certificate of 
title issued in accordance with the provisions of the Certificate of 
Title Act. It was also rendered in the light of another Ohio Supreme 
Court decision bearing upon motor vehicle title. Mielke, et al. v. 
Leeberson, 150 Ohio St. 528 (1948). In this decision, a plaintiff was 
not permitted to maintain an action for damages to the car he was 
driving unless he put in evidence the certificate of title showing that 
he owned the car. The Court cast further light upon its attitude to- 
ward the Act by holding that, “When the statute says ‘no court in any 
case at law or equity shall recognize the right, title, claim, or interest 
of any person in or to any motor vehicle, . . . unless evidenced by a 
certificate of title . . . ,’ such language cannot possibly be restricted to 
only cases involving transfer of title.” 


In the instant case, the Ohio Supreme Court continued to follow 
the plain meaning of the words in Ohio General Code 6290-4 and pro- 
tected, in a replevin action, the bona fide purchaser in Ohio even 
though his clear certificate of title emanated from a fraudulently 
procured certificate of title in Ohio. But the court clearly stated that 
its decision was not to be construed as being contrary to any principle 
announced in the Munday case, supra. It thus would seem that the 
court will not permit a plaintiff to rely on a fraudulently procured 
certificate of title to establish his ownership in a replevin action. How- 
ever, it will permit a bona fide defendant having a certificate of title 
running from one procured by fraud, to retain possession because the 
plaintiff, not having complied with the Certificate of Title Act (but 
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who has evidenced his interest by a certificate of title issued in ac- 
cordance with the provisions of the Act) cannot sustain his burden of 
proving ownership. Thus, the court does not rely on the validity of the 
defendant bona fide purchaser’s certificate of title, but rather holds that 
his possession will not be disturbed. 

From the standpoint of the Ohio lawyer, these cases should tend 
to indicate that the Certificate of Title Act is to be given a literal in- 
terpretation. In the light of this, a lawyer, in any situation where 
ownership of a motor vehicle is a factor, should, as a part of the proof 
of his case, make certain that he produces a certificate of title. 


Cornelius W. Dillon 


Torts — Ricut oF Privacy — UNAUTHORIZED PUBLICATION OF 


PHOTOGRAPH OF ACCIDENT VICTIM 


Plaintiff, a minor, was photographed as she lay in the street 
immediately after being struck by a negligent motorist. The picture 
was published by a local newspaper the following day and republished 
in one of defendant’s magazines twenty months later as an illustration 
for an article dealing with the subject of pedestrian carelessness and 
traffic accidents. Plaintiff brought an action for invasion of privacy in 
the Federal District Court in Pennsylvania and received judgement. 
Levertton v. Curtis Publishing Co., 97 F. Supp. 181 (E. D. Penn. 
1951). On appeal, Held, affirmed. Publication of the photograph of an 
accident victim as an illustration for a magazine article dealing not 
with victim’s accident but with the general subject of pedestrian care- 
lessness and traffic accidents is an actionable invasion of victim’s right 
of privacy. Leverton v. Curtis Publishing Co., 192 F. 2d 974 (3rd 
Cir. 1951). 

The proposition is well established that the right of privacy does 
not prevent the publication of a person’s name, likeness or history 
when there is a legitimate public interest in disclosure. Berg v. Min- 
neapolis Star and Tribune Co., 79 F. Supp. 957 (D.C. Minn. 1948); 
See Themo v. New England Publishing Co., 306 Mass. 54, 58, 27 N.E. 
2d 753, 755 (1940); 138 A.L.R. 49 (1942); 168 A.L.R. 452 (1947); 14 
A.L.R. 2d 759 (1950). This limitation includes disclosures respecting 
persons who have voluntarily embarked upon a public career and are 
considered as having waived their right of privacy, Corliss v. F. W. 
Walker Co., 64 Fed. 280 (C.C. Mass. 1894); Cohen v. Marx, 94 Cal. 
App. 704, 211 P. 2d 320 (1949), and disclosures respecting persons who 
involuntarily become newsworthy through involvement in or associa- 
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tion with an event or occurrence in which the public has an interest 
in being informed. Jones v. Herald Post Co., 230 Ky. 227, 18 S.W. 2d 
972 (1929); Elmhurst v. Pearson, 80 App. D. C. 372, 153 F. 2d 467 
(D.C. Cir. 1946); REsTATEMENT, TorTs, 867, comment c (1934). It has 
been further suggested, however, that whether the plaintiff “waives” 
or loses his right of privacy, he is not deprived of his right to be free 
from undesired publicity for all time and for all purposes but only to 
the extent that disclosure is necessary in satisfying the legitimate 
public desire for information concerning the activity or occurrence 
in which the plaintiff is or has been involved. Pavesich v. New England 
Mutual Life Insurance Co., 122 Ga. 190, 50 S.E. 68 (1905); REesTATE- 
MENT, Torts, supra; 138 A.L.R. 61 (1942); 168 A.L.R. 455 (1947); 14 
A.L.R. 2d 765 (1950). 


It is in applying the latter standard that the greatest difficulty has 
arisen, since the courts, in treating these cases, are faced with the im- 
mediate problem of choosing between the sharply conflicting interests 
of the individual in a maximum of seclusion and the interest of society 
in unrestricted dissemination of information. For an excellent presen- 
tation of the problem see Nizer, The Right of Privacy, 39 Micu. L. 
Rev. 526, 528 (1941). Most courts would now agree that where the 
disclosure takes the form of an advertisement, the plaintiff's status as 
a public figure does not protect the defendant since advertisements 
represent the clearest instances of appropriational harms. Flake v. 
Greensboro News Co., 212 N.C. 780, 195 S.E. 55 (1938); Pallas v. 
Crowley, Milner and Co., 322 Mich. 411, 33 N.W. 2d 911 (1948); 138 
A.L.R. 72 (1942); 168 A.L.R. 457 (1947); 14 A.L.R. 2d 766 (1950). 
Contra, Martin v. FIY Theatre Co., 26 Ohio L. Abs. 67, 10 Ohio Op. 
338 (1938); O’brien v. Pabst Sales Co., 124 F. 2d 167 (5th Cir. 1941) 
(alternative holding). On the other hand, disclosures appearing in 
newspaper accounts of recent events of general interest are clearly in- 
formational in character and have been consistently held non-action- 
able. Jones v. Herald Post Co., supra; Berg v. Minneapolis Tribune 
Co., supra; cf. Elmhurst v. Pearson, supra. Cases arising under the 
New York civil rights statute, NEw York Crvit Ricuts Law, $850, 51 
(1948), which provides for injuntive relief and damages for unauthor- 
ized use of a person’s name or likeness for “advertising purposes, or 
for the purposes of trade,” have received similar treatment. Dis- 
closures appearing in newspapers have been read out of the statute, 
Jeffries v. New York Evening Journal Publishing Co., 67 Misc. 570, 
124 N.Y.S. 780 (1910); Sarat Lahiri v. Daily Mirror, 162 Misc. 776, 
295 N.Y.S. 382 (1937), while disclosures appearing in advertisements 
are clearly within the statutory standard. Sinclair v. Postal Telegraph 
Co., 72 N.Y.S. 2d 841 (1935); Fisher v. Murray Rosenberg, Inc., 175 
Misc. 370, 23 N.Y.S. 2d 677 (1940). 

Between these two extremes the disclosure may take any number 














1952] RECENT DECISIONS 301 


of forms which are neither wholly informational nor wholly com- 
mercial in nature. Radio programs, works of fiction, book biogra- 
phies, motion pictures, comic books and most magazines fall into this 
category and relief often depends upon whether or not the public 
interest concept is held to be controlling. See Nizer, supra at 540 et 
seq. Representative cases in which application of the public interest 
limitation resulted in a denial of relief are: Cohen v. Marx, supra, 
(use of the name of a retired prizefighter by a radio comedian); Smith 
v. Doss, 251 Ala. 250, 37 So. 2d 118 (1948) (disclosure of mysterious 
disappearance of plaintiff's father on a local radio program called 
“Town Talk”); Stryker v. Republic Pictures Corp., 238 P. 2d 670 (1951) 
(use of a former serviceman’s name in a motion picture dramatization 
of a famous World War II battle). Under the New York statute, supra: 
Coyler v. Richard K. Fox Publishing Co., 162 App. Div. 297, 146 
N.Y.S. 999 (1914) (picture of a professional diver printed, together 
with four burlesque performers, on the cover of the “Police Gazette”); 
Koussevitzky v. Allen, Towne and Heathe, Inc., 188 Misc. 479, 68 
N.Y.S. 2d 779 (1947), aff'd per curiam, 69 N.Y.S. 2d 432 (1947) (book 
biography of famous musical conductor); Sidis v. F-R Publishing Co., 
113 F. 2d 806 (2d Cir. 1940 ) (biographical sketch of a former child 
prodigy in the “New Yorker” magazine); Wallach v. Bacharach, 192 
Misc. 979, 80 N.Y.S. 2d 37, aff'd without opinion, 274 App. Div. 919, 
84 N.Y.S. 2d 894 (1948) (use of a news article, in which plaintiff's 
name appeared, in an advertisement). Representative cases in which 
the public interest concept did not defeat recovery are: Melvin v. Reid, 
112 Cal. App. 285, 297 P. 2d 291 (1931) (motion picture dramatization 
of life of former prostitute and criminal defendant); Mau v. Rio 
Grande Oil, Inc., 28 F. Supp. 845 (N.D. Calif. 1939) (radio dramatiza- 
tion of holdup in which plaintiff was victim); Reed v. Real Detective 
Publishing Co., 63 Ariz. 294, 162 P. 2d 133 (1945) (publication of 
plaintiff's photograph in crime story magazine); Barber v. Time, Inc., 
348 Mo. 1199, 159 S.W. 2d 291 (1942) (picture of plaintiff, suffering 
from a peculiar ailment causing an enormous increase in appetite, 
published in weekly news magazine). Under the New York statute, 
supra: Kreiger v. Popular Publications, Inc., 167 Misc. 5, 3 N.Y.S. 2d 
480 (1938) (publication of prizefighter’s name in a fictional story); 
Moloney v. Boy Comics Publishers, Inc., 188 Misc. 450, 65 N.Y.S. 2d 
173 (1946) (Portrayal in a comic book of a living boy’s experiences); 
Binns v. Vitagraph Corporation of America, 210 N.Y. 51, 103 N.E. 
1108 (1913) (use of plaintiff's name and picture in motion picture 
dramatization of newsworthy event in which plaintiff was involved.) 


A recent law review writer, in commenting on some of these cases, 
has observed that the courts, in determining when a commercial use 
has occurred, have indulged in a “judicial evaluation of the informa- 
tion value of each type of publication,” relief being granted where the 
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publication medium is judicially considered inferior but denied by 
application of the public interest limitation where considered de- 
sirable. Feinberg, Recent Developments In The Law Of Privacy, 48 
Cox. L. Rev. 713, 720 (1948). This analysis obviously fails to account 
for a case like Barber v. Time, Inc., supra, which can probably best be 
explained on the basis of the extreme offensiveness of disclosures of 
peculiar illnesses. See Prosser, Torts, 1060 et seq. (1941). A better 
approach, based upon neither the distinction between private and 
public characters nor upon the type of publication medium involved, 
is that suggested by Feinberg, supra at 720, and Nizer, supra at 556, 
which would consist of a judicial appraisal of the information value 
of the particular publication in issue. 


While the passage of time between the occurrence of the news- 
worthy event or retirement of the public character from public life 
is negatively suggested by the Restatement, supra, as eventually work- 
ing a restoration of the plaintiff's right to seclusion, this factor has 
been either ignored or rejected by the courts. Sidis v. F-R Publishing 
Co., supra; Cohen v. Marx, supra; Smith v. Doss, supra. In the Sidis 
case, where the publication occurred thirty years after the plaintiff, 
once a much publicized child prodigy, had withdrawn from public 
life, the court rationalized the disclosure on the basis of a present 
interest in the current status of a public figure who once held great 
promise of success. Smith v. Doss cannot be disposed of on like 
grounds. There the mysterious disappearance of plaintiff's father some 
years earlier had led to the indictment and acquittal of a local citizen 
for murder. Subsequently it was discovered that the father had not 
been murdered at all but had intentionally deserted his family and 
had been living in another state. Sixteen years after the mystery had 
been cleared up the defendant retold the story on a local radio program 
and the court refused to hold the disclosure actionable. This decision 
can hardly be justified on the basis of a legitimate current interest. 
In Cohen v. Marx the court expressly rejected the claim of a former 
prize-fighter, nine years retired, holding that upon entering the ring 
the plaintiff had waived his right of privacy and could not, by with- 
drawing, subsequently reassert it. Although the passage of time is in- 
adequate in itself as a basis for relief, it may sometime be important 
when combined with other circumstances. This is indicated by Melvin 
v. Reid, supra, where the court expressly reacted to the fact that the 
plaintiff, a former prostitute and criminal defendant, had for eight 
years prior to publication been leading a rehabilitated life. 


In the instant decision both the passage of twenty months between 
the plaintiff's accident and the publication, and the “commercial 
character” of the magazine in which the disclosure appeared are re- 
jected as reasons for permitting the plaintiff to recover. Emphasized 
instead is the fact that the article illustrated by the plaintiff's photo- 
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graph did not deal at all with the plaintiff's accident but covered the 
general subject of traffic accidents resulting from pedestrian careless- 
ness. A standard thus formulated can obviously be of only limited 
utility since in the great majority of these cases the disclosure appears 
in a context which does specifically concern the plaintiff. At the same 
time, reliance upon Mau v. Rio Grande Oil, Inc., supra, a case in which 
the disclosure took place in a context primarily directed towards 
public entertainment, suggests strongly that the court regarded the 
article in question as something less than informational. In this view 
of the case, the disclosure was held actionable both because it failed 
to deal specifically with the plaintiff's accident and because an evalua- 
tion of the article itself disclosed it to be primarily in the nature of 
entertainment. This would indicate an approach very similar to that 
urged by Feinberg, supra, and Nizer, supra. 

Irrespective of the view taken of the reasoning of the instant 
decision, the correctness of the result can not be seriously questioned. 
In many of these cases the courts have been too quick to apply the 
public interest concept when a more intensive analysis would have 
demonstrated the disclosure to be wholly unjustified. The result has 
been a tendency on the part of some publishers to invade ruthlessly the 
private lives of others on the basis of a public interest which is often 
lacking in substance. To the extent that the principal case serves to 
restrain the more flagrant violations by reminding contemporary 
publishers that the public interest qualification is not unlimited, it 
represents a helpful contribution to the law of privacy. 


Anthony R. DeSanto 


UNFAIR COMPETITION — SECONDARY MEANING OF TRADE NAMES — 


INJUNCTIVE RELIEF 


Defendants J. C. and Peter Tarantino transferred their interests 
in a proposed restaurant, including the use of the name “Tarantino's”, 
to plaintiff corporation. Later, the defendants, who were engaged in 
packing and distributing fish and allied products under the name 
“Tara Bell”, marketed a cocktail sauce labeled “Tarantino's”. The 
script was identical to that used by the restaurant, but at the bottom 
of the label appeared defendant company’s name. Plaintiff brought 
this suit against J. C. Tarantino and others, individually and doing 
business as Bell Smoked Fish Company, for an injunction from using 
the name ““Tarantino’s” on labels of a cocktail sauce and for damages. 
The lower court granted the injunction. On appeal, Held, affirmed. 
Defendants could not use the name “Tarantino’s” in connection with 
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the marketing of a cocktail sauce for seafood. MacSweeney Enterprises, 
Inc. v. Tarantino, ——Cal. App.——, 235 P. 2d 266 (1951). 

It has long been established that every person has a right to use 
his own name in his trade or business. Turton v. Turton, 42 Ch. Div. 
128, 58 L. J. Ch. 677 (1889); Burgess v. Burgess, 3 De G. M. & G. 896, 
22 L. J. Ch. 675, 43 Eng Reprints, Full Report 351 (1853). See Nims, 
1 UnFrair COMPETITION AND TRADE Marks 198 (1947). What was 
originally an absolute right in one’s name, irrespective of the manner 
of use, was, however, subsequently modified to the extent that one 
would be protected in the use of his own name only against another, 
who also using his own name, indulged in artifice. Meneely v. Meneely, 
62 N. Y. 427 (1875). 


Somewhat later the doctrine of secondary meaning has come into 
use and it operates concurrently with the right to use one’s own name. 
If a name has become associated in the public mind with a particular 
manufacturer or source, and a second comer uses the same name in 
such a manner that there is a likelihood of deceiving the public into 
buying his goods in the belief that they are really those of the first 
user of the name, the courts will protect the first user whose name has 
acquired the “secondary meaning”. Crescent Tool Co. v. Kilborn & 
Bishop Co., 247 Fed. 299 (2nd Cir. 1917); Merriam v. Saalfield, 198 
Fed. 369 (6th Cir. 1912); 38 Worps aNp Purases 428. Formerly, when 
a trade name had acquired a secondary meaning, the user would only 
be protected against a later user who was a competitor. Borden Ice 
Cream Co. v. Borden’s Condensed Milk Co., 201 Fed. 510 (7th Cir. 
1912). It has now become the practice to provide protection against 
those who are not in competing businesses, if the buyer associates 
the product with the company whose name has acquired the secondary 
meaning. Tiffany & Co. v. Tiffany Productions Inc., 147 Misc. 679, 264 
N. Y. S. 459 (1932), aff'd without opinion, 262 N. Y. 482, 182 N. E. 
30 (1933). 

The extent of the injunctive relief granted to one whose name 
has taken on a secondary meaning has varied. The courts will order 
the defendant to place a statement on his product, advertising and 
stationery to the effect that the article is not made by the person whose 
name has acquired the secondary meaning. Waterman Co. v. Modern 
Pen Co., 235 U. S. 88 (1914); National Distillers Products Corp. v. K. 
Taylor Distilling Co., 31 F. Supp. 611 (E. D. Ky. 1940). See Wigmore, 
Justice, Commercial Morality, and the Federal Supreme Court; The 
Waterman Pen Case, 10 Itt. L. Rev. 178 (1915). A defendant may be 
required to subordinate the use of his name on the article so that it 
does not maintain a prominent position, but rather is overshadowed 
by the design or other wording. Tanqueray Gordon & Co. v. Gordon, 
10 F. Supp. 852 (N. J. 1935), appeal dismissed, 77 F. 2d 998 (1935); 
R. B. Davis Co. v. Davis, 11 F. Supp. 269 (E. D. N. Y. 1935). Another 
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approach has been to prohibit the use of the questioned name entirely. 
Westphal v. Westphal, 216 App. Div. 53, 215 N. Y. S. 2d 4 (1926), 
aff'd, 243 N. Y. 639, 154 N. E. 638 (1926). See 39 Micu. L. Rev. 1046; 
59 Harv. L. Rev. 140. 

Whatever the scope of the injunctive relief given, it must be kept 
in mind that its purpose is to prevent unfair competition. Hanover 
Star Milling Co. v. Metcalf, 240 U. S. 403, 413 (1915); United Drug Co. 
V. Rectanus, 248 U. S. 90, 97 (1913). One has the right to the use of his 
own name provided he uses it properly. When a person’s name has 
acquired a secondary meaning, that person should be protected, but 
only to the extent that it prevents unfair competition. The injunctive 
relief should be no broader than necessary to protect the person whose 
name has become known to the public. Wisconsin Electric Co. v. 
Dumore Co., 35 F. 2d 555 (6th Cir. 1928), cert. denied, 282 U. S. 813 
(1931); Kellogg Toasted Corn Flake Co. v. Quaker Oats Co., 235 Fed. 
657, 663, 667-8 (6th Cir. 1916). See 150 A. L. R. 1056, 1129 (1940). 

The injunction in the principal case enjoins the defendants ab- 
solutely from using the name “Tarantino’s” on a cocktail sauce for 
seafood. The injunction could be narrower and still protect the 
plaintiff. For example, defendants could be enjoined from simulating 
plaintiff's script and be compelled to place the disputed name in a 
subordinate position on their product’s label and on their advertising. 
Inasmuch as it is the purpose of courts to protect against unfair com- 
petition, nothing can be gained by denying defendants the use of the 
name “Tarantino’s” when ‘it does not mislead the consumer into 
believing that he is purchasing an article prepared by the plaintiff. 


Samuel H. Porter 




















